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TO THE 


READER. 


FIPS 2007 or , = 2s : 
en Ry Er ARA 


OP” 


1 HE Author of this Incom- 
| | parable Treatiſe, made the 
# Sentiments of the Gregt Littleton 
7 his Rule, in Chuſing that Subject 
7 He. ſo much Commendeth in his Te- 
4 nures, viz. The' Science of good 
1 Pleading, as the moſt Nice and Cri- 
7 tical Part in the Study of the Law ; 
} which He hath Manag'd in ſuch an 
1 Extraordinary Method , that all 
1 Men of Senſe , of. that Profeſſion, 
I cannot ſufficiently enough Admire 


| To the Reader. 


and Value this His moſt Excellent 
Diſcourſe of Pleading, ſuitable to 


the Greatneſs of his Performance 


therein 


To do him Fuſlice , No Perſon 


(among the Writers of the Common 


Law) hath been more happy in the 
Contrivance of his Deſign,. being ſo 
Conciſe, and his Matter ſo hand- 
ſomly Couch'd, that I maſt beg 


the Reader's Pardon, if I confeſsit 
0 be wery difficult to Imitate him, | 


without taking up as much Time, as 


He was pleaſed to allow himſelf, ©; 
which, by the way, was not within the 7 
Limits of my Province : However, I © 
have ſo far taken Care to come near 
him, that the Author bimfelf, if he ?| 
were alive, would not, I preſume, 


altogether diſlike what I have | * 


done. | 
But the greateſt Obſtacle I am to 
removes, what ſome Perſons, who 
have ſeen the Original, do Objef, 
Thar 


To the: Reader. 

That-it 1s-only taken from the 

 Tear- Books, P lowden's Commentaries 

' and Dyer's Reports ; Things proba- 

4 bly good in cheirTimes : But alas! 

* ( ſay they) what's that to the moſt 

_ ? Refin'd, Polite, and never enough 

© Valued, Equalled, much lefs Out- 

; dohe, Reports, tbridgments, Tradts, 

/ Gc. lince their Times? (Tho theſe 

4 are not wanting in our Compoſition) 

' 3 I think to all this I may modeſtly 
7 Anſwerc, .. © 

' ! That the Year-Books are the 

| very Foundation of the Law, Plow- 

2 den and Dyer perhaps Inimitable ; 

4 and, I hope, this may be further ſaid, 

* without Offence,That had it not been 

' # for the Clear, Peſpicuous Light of 

3] the Year-Books, the later Reporters 

' 7 would have but gropd (a it were) 

' 4 in the Dark, and been beholden too 

s much to that incertain Goddeſs, Ex- 

PSLICnce. (the Miſtreſs of Fools, 

as accounted by the Learned) which, 

| how 


To the Reader. 


how far Experimental Knowledge 
differs from Right Reaſon , drawn 
by Succeſſion of Time, from the 
Maxims «:d Rules of the Ancients, © 
in all Ages, I leave the Reader 
t0 gueſs at ; and, if* he Doubts, to 
Confult his Coke zpon Littleton. 
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MAXIMS, 


R U L E 5S 
PLEADING. 


CHAP. I. 


Of Counts, or Declarations. 


A Declaration, is the ſetting forth , a Declaration, 

q A comprizing, or exhibiting in Wri- what ?* 

L ting, the Cauſe of Aion in any 

3 Suit, or Plaint, grounded upon the 

'1 Common or Statute Law, wherein the 

4 Party ſuppoſeth himſelf to be injured. This 

I hath been by ſome ſuppoſed in an Aion 

Z Real, co be moſt properly termed a Count ; 

t5 3 bur that, being a Norman ( or Law-French) 

| ward, is OR if = as often, uſed. in 
War 
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"W NYarims,4c. of Pleading. 
our Books, in all other Actions, whether 
Perſonal or Mixt, for a Declaration. 
= ae _ A Count or Declaration therefore (being 
— Daclarnee © Cr I , and ſouſed in the fol- 
ought tro con. lowing Diſcourſe ) ought principally ta 
| contain "Three things: 
Firſt, The Plaintiffs and the Defendant's 
Names, (which in Actions Real are called, 
Pemandant and Tenant ) and the Nature 
of the Adtian ; and this by ſome is termed 
the Demonſtration , or Demonſtrative Part 
of the Count.' 


Secondly, The Time, the Place, and the 


AR; in which ought to be comprehended, 
How, and in what manner the Action did 
accrue, or firſt ariſe between the Parties ; 

' When, what Day, what Year, and what 
Place, and to Whom the Adtion ſhall be 
given ; which is called the Declarative Part 
of the Count. , 

And Laſtly, The Percloſe or Concluſion, 
which is Unde detcrioratzs eft,&c, In which 
the Plaintiif ought to Aver , and Profer to 
prove his Suit, and ſhew the Damage he 
hath ſuſtained , by the Wrong and Injury 
done unto him by the Defendant. 

And this Definition, (conſiſting of a Tria, 
ſomewhat reſembling the Logical Major, 
Minor, and Concluſion) ſome of the Ancients 

Temp. Eliz, (among whom none mare fond of ic than 
Regin. Mr. Fleetwood, the Famous Recorder of Lox- 
dos ) conceived to be a perfect Syllogiſm. 

The Statute of 36 Ed.3. cap. ult. ſeemerh 
to help want of Form in Counts, in theſe 
words 3 — By the Ancient Terms and Forms 


of 
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= Chr. Of Declarations, 
of Pleaders, no Man ſhall be prejudiced ; ſo that 
the Matter of the Adttion be fully ſhewed in the 
Declaration, and in the Writ . However, 
it was always at leaſt ſo preſumed by the 
, mpſt Eminent Pleaders and 'Sages of the 
+ Law, by drawing this Concluſion from the 
: words; Count ne abatera pur default de Form, 
* iſnt que eyt Subſtance; that 1s to ſay in Eng- 
- liſh, A Declaration ſhall not abate for want of 
= Form, ſo that it hath ſub#tance. But Counts 
7 are more eſpecially Relieved , when defe- 
-: ive, by the Statute of 18 Eliz. cap. 14. of 
4 Joofails after Verdi&, although they want 
x Form or Agreement with the Regilter. 
Z Note well the Statute, and. what Caſes are 
7 remedied by the ſame. For, notwithſtand- 


OS 
: &oY 


3 70 every Intent. Andſois3 H.7.11,& 1%. 
#Z where the Retornof a Writ ut Relcous was 
3 adjudged ill, becauſe the Sheriff named no 
Place where the Reſcous was made ; rhe Re- 
torn of a, Sheriff reſemblinga Count which muſt 
1 be good to every Intent. And lo is 3 Ed.4.21. 
: That a Declaralion muſt be certain to every Intent, 
> And yet, In /ome'Caſes a Count ſhall be holden 
2; good by Intendment ; as 3 H.6 35. the Plaintiff 
{ in Debt did Declare upon an Obligation 


a 
Y 


4 ; - 
-7 made at D. which extended inco two 


bl” i ee 
Yo, gi 0925 Bs 


i Counties; yet it ſhall be taken without 
2 other Declaration to be made in che Conmuy 
' where the Acton is laid ; where Note, that 


' the County 15 not by expreſs Name de- 
B 2, clared, 


_— 


'® ing the Statute of 26 E4. g. before” recited, 771e Tir. Jeo- 
2 there is holden a Maxim in our Books, Thar, fails # Re-_ 

3 It ſufficeth if a Bar be good to Common Intent ; pleaders, 173. 
3 but a Cohmt in the Subſtance thereof muſt be good Maxim. 


Marims,xc. of Pleading. 


clared. And 2o H,. 6, 23. the Plaintiff in 
Account did declare , that the Defendant 
was Receiver until the Feaſt of St. Michael, 
but ſhewed not which St. Michael; and by 
Intendment ſhall be taken for St. Michael the 
Archangel. And 38 H. 6. In Debt by. a Ser- 
vant againſt his Maſter for Wages, he de- 
clared upon a Retainer for Eight years, 
taking for every year Twenty ſhillings; it 
ſhall bz intended from year to year, accord- 
ing to the Statute. | 

Next is to be conſidered what ſhall viciate 
a Count, and whar ſhall not. And firſt 
Note.well, that ic hath been held for a 
Maxim, among the Sages of the Law and 
Ancient Plzaders, that for Surpluſage the 
Count doth not abate; (Surpluſagium non nocet) 
' aS159.6. 25 . by Rolfe: And fois 46 Ed. 


3. 21. Where in a Qued ei deforceat the * 


Demandant did alledge Eſplees in himſclf, 
and likewile in the Donor , and yet good : 


Although, as it ſeemeth by the Book of } 
2 4.6.4.1. . if the Count want Eſplees, the * 
{ime is1il. And fo is 9 H. 6.41. where ſaid, # 
That if one, in an Attachment upon a Pro- . 


hibition doth not exprefly declare, that the 
Prohibition was deliver'd to the Defendant; 


I!l: For there is faid to be a Fprm to be *% 


obſerved. And by 4 E4. 4. 14. and 20 H. 
6. 13. a Blankor Spaceleftin a Declaration 


doth abate tize ſame. But, by 24 Ed. 3. 35, R$ 
& 54. if the Obligation be: Anno Dominz # 
only in the Date, without mentioning the 
King's Reign, the Declaration may be 1o ' 


allq ; and, as ir ſggmeth, may bs otherwile ; 


iI%. 8 contra. BY . 
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By 11H4.72.its faid, That in Debt againſt 
the Ordinary or Gaoler.,, you ſhall not 
" need to declare how they were made Offi- 
* cers,becauſe an Action licth againſt Officers 
= in poſleflion. Aid Note, that where a Con- 
: dition contained in the Obligation is to the 


+ advantage of the Plaintitf , there he muſt 
-- declare thereof by 21 Ed. 4. 35. Other- 


* wiſe if it be to his diſadvantage , or .con- 
; trained in the Condition of the Obligation ; 


= and to that intent is 22 Ed.4. Bre.tit.Count 12. 


* Wwhereany thing is to be doneby.the Plainritf; ' 
3 and 33H 6.3. putteth the ditference,where ir 
3 15 contained in the Obligation,and where in . 
Z the Condition: And to that Intent is 9 #. 6. 

Z 15, & 16, But yet 265 H. 8. 1. the Con- 
Z dition was Indorſed to this purpoſe, That if . 
3 the Obligee deliver to the Obligor a Bull, 


3 thac then the Obligation ſhall be void ; 


Z otherwiſs not : There the Plaintiff is to 
3 Declare upon the Condition ; but Sheltey 
3 doubted, if he ſhall be. compelled to do the 
% ſame of neceflity. And by 3 H 6.8. If the 
3 Defendant do bind himſelf by Indenture in 
*# Forty ' Pounds, to pertorm all Covenants 
* contained in the ſame, the Plaincitt ſhall 
4 declare. upon the Breacii of every Cove- 
Z nant, to , which the Defendant ſhall plead, 
3 Covenants performed penerally ; and then the 
Z Plaintitf ſhall affign one or more Breaches 
3 ſpecially, whereupon Iffue ſhall be joyned. 
3 But as before, fo in Annuity pro Cun/il:o 


7 impenſo & impendends , the Plaintiff in An- 


2} nuity, or in Debt for the Arrcarages 
; thereof, ought to count that he did (or 
3 B 3 _._ 


Marimsz tc. of Pleading: 


was ready to) give Counſel, becauſe a 
Conſideration. Executory : Otherwiſe of 
Council Exeguted; as is 3 H.6. 25. 36 H. 6. 
22. 5 Ed.4.104. | 

But yet 21 Ed.4.. 4.9. Brock, Count 7 2. this 
ditterence is Ruled there, "That where an 
Annuity 1s ſo brought by a Special Officer ; 
as by a Keeper, Bailiff, Steward, &c. thers 


he mult declare of the Service; but other-- 
wiſe in a Declaration pro Conſlio , becauſe . | 


more general , there the Defendant may 


 allipn the, Breach, ar lay the default ;- quod 


Ent de Done 


fans Seiſin. 


Several Counts 
in one Declara- 
tion, 


Nets. Alſo, if an Annuity be granted to þ : 


an Attorney pro Confilio impenſo & impen- 


dendo, and a Suit happens to be depending, 
after thz Grant made, between the Grantor *? 


and a Stranger , and the Attorney' ( not 


being requeſted to. give Counſel in that | 


Caule to the Grantor ) gives Counſel to the 
Stranger therein : Reſolved by the Court, 


thar this is not againſt the Intent of the # 
Grant , but that the Annuity ( notwith- # 


ſtanding ſuch Advice given againft the 
Grantor) ſhould continue, 4. H. 8.13. 
Note, it is not material , when you de- 
clare in Annuity, to ſet forth the Title or 
Eſtate of theGrantor, but only to ſay, that 
the Grantor did grant the Annuity, Co. Er- 


tries, Annuity 49. And by 15 H. 7. 6.-it aps 


peareth that the Plaintiff in Formedon may 
declare of a Gift , . without Seiſm: And 1o is 


34. H.6.4.8. upon Dimiſit; and alſo Common 3 


Experience. And note, where there be two 
Detendanrs, and the one appears, and the 
Plaintiff Counts againſt him in Treſpaſs 

T the 


Ch:r. Of Declarations, 


the Simulcurh, that he with the other (ſuch 
aday) did the Treſpaſs, and when the other 
came,he counted againſt him in like Form, 
asi5 46 E. 3. 25. But againſt the latter the 
Plaintiff varied in the Day. And 44. £4. 3. 
41. Br. 583. a Man may have Detinue of 
Charters and of Chattels joyntly, becauſe 
there one thing is the eround'of the Aﬀtion, 
viz. the Detainer. And 41 E4d.3.Damage 75. 
and 1 H.5, 4. one may have an Adion of 
Debt, where part of the Mony is due upon 
Bond, and other part by Contra , becauſe 


* there Deb: is the only Cauſe of Aon. 


So, by 19 Ric. 2. Caſ? 52, In things of the 
like Nature, one Declaration may contain divers 
ſeveral Wrongs ; and therefore in an Action 
upon the Caſe, the Plaintiff declared a- 


' gainſt the Defendants, Firſt, For hindring 


him to hold his Leet. S2condly, For di- 
ſturbing his Servants and Tenants, in ga- 
thering. his Tithe. Thirdly, For threat- 
ning 1o, that the People,&c. durit not come 
to a certain Chappel, to do their Devotion, 
and preſent their Offerings: And, Fourthly, 
For the taking away his Servants and Cha: 


tels. And ſee 22 H.7, Bro.87. The Plaintiti were the 

did Count de novo againſt rhe Defendant, Plaintiff ſhall 
and the Priee in Aid, aiter A:d prier. And Count d: wo- 
5 H. 5. 13. He ſhall alſo Count againſt Te-%% and where 


vant by Reſceit , mutatis mutandis. The like 
ſeemeth ſhould he againſt the Youchee. Yet 
by 8 H.6. 16.che Plaintiff ſhall not Count de 
2000 "againſt. the G&rniſhee. And 14H. 6. 3. 


one ſhall not Count againft him that com- 


eth in upon the Grand Cape , until he hath 
ſaved his Default. Ba4 And 


SA 


$8 Maris ,gc, of Pleading; 


Rulcstobe And Note, touching the declaring of the 
oberved in Time and Place, firit, by g H.6.115, 16. That 
decliring ff i Waſt , and ſuch like Mixt Ations., as alſo 


the Day, the _.. . | 
ate 4 in Attions Real, one ſhall not Count of the Day, 
Place. Year, and Place ; atherwiſe in Perſonal Aftions. 


And. to the ſame Intent is 7 H. 7.5. And - 


therefore 35 H.6.50. a Parſon brought an 
Action of Debt for the Arrerages of an 
Annuity granted unto him until he ſhould 
be promoted to a Benefice, and Declared, 
that he took a Wife, which determined the 
Annuity ; yet becauſe he did not ſhew the 
Place where he took her to Wite, the Count 
was ill, And ſois 35 H.6. In an Action of 
Debt brought by an Adminiſtrator , for not 
ſhewing in what Place* the :Adminiſtration 
was committed unto him: But it 1s other- 
wiſe of an Executor; for he is not bound 
to ſhew where he was made Executor, be- 
cauſe he may be Executor of his own 
Wrong. Dy 
And Note, 35 2.6.38. where the Plaintiff 
in Debt did Count upon a Leaſe of four 
«. Acres for the Rent of three Pounds ; and 
Wt the Defendant did plead to the Count , that 
wtf '- he did Lec thoſe four Acres and other Lands, 
"FR! | and a good Plea : -But the greater Doubt, 


21 . vers; for in our Books it is obvious, That 
Mn Phe aifedvane if the Plaintiff in his Declaration mittake the 
%l tnge of miſta- beginning of @ term of Years , the Land, or 
| king the Time, number of Acres 5 or declare upon a ſimple Con- 
if vnpegr hap - tra, when it is Conditional, the ſame is no good 
Þ ka Declaration, and Advantage. thereof may be 
i Ws bad as well upon the General Iſſus, a atherwiſe. 
'W | | An 


whether he ſhould in that caſe take a Tra-- 


cb AnHy=»S SS % 2 FA 


woe, } | 
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And in Fogaſſa's Caſe, in Pl. Com. ' If 


| "the Plaintiff Count generally upon @ Leaſe, and 
rhe Defendant plead, ne Leſſa pas (non di- 
” miſit,) the Plaintiff ſhall not give in Evidence 


a Leaſe by Deed. And 28 & 29 H.8.Dier3 2. 
an Action of Debt was brought upon a 
Leaſe of fix and twenty Acres, the Defen- + 
dant ſaid, that the Plaintiff Let the ſame, 
and four Acres more; Abſque hoc , that he 


: Let the fix and twenty Acres tanturs ; 
* whereupon Ifſue was taken, and the Verdj& 


-; found the Demiſe only of one and twenty 


Acres; and thereupon the Queſtion was, 
Whether the Verdi& had found for the 
Plaintiff, or for the Defendant? And by 
Fitz. and Engplefield it was found for the 


Fa Plaintiff, becauſe Agreed of both ſides, that 


fix and twenty Acres were Let, and the 

ueftion was upon the four Acres : But 
Baldwin and Shelley ſeemed to be of Opi- 
nion, that the Verdi& was ill: But Shelley 
faid therein , That if the Defendant had 

leaded a Plea without a Travers, (becauſe 
he had confeſs*d the Count , and more , it 
would have been good.) Or if the Travers 
had been, Abſque hoc quod prediftus le Plain- 
riff dimiſit les four Acres more , it had been 
well enough. | 


But touching this Matter of Travers, of -Note- 


the Buaztity, Time,or Place, ſee more in the 

Titles Travers, Iſſue, and Verdi, afterwards 

in this Book. | 

And ſee 11H. 6. 5. * That if in Debt for 

*Rent- it appeareth by the Count that one 

© of the Days is not yet come , the —_ 
: [4 2 


2 


1> 


. Barims,#c. of Pleading: - 


Several days of © ſhall abate; but otherwiſe in Avowry by 


payment, and 
where Execut;- 


* all the Court: Note diverfiratem. And fe 
Fitzberbert's Natura Brevium, in his Writ of 
Debt, * That where divers Days of payment 
*are contained in a Recognizance , upon 
© the firſt default ſhall go out a Scire facias ; 
© but upon a Bill for Debt, not until the laſt 
*Day : Notwithſtanding ir hath been held, 
* That in an Attion upon the Caſe, upon an 
* Executory Promiſe , the Plaintiff might 
© have his Writ upon the firſt default , and 
©Recover for that loſs ; and ſo upon every 
default. | 

It appeareth by 7 Ed.4.15. and 1 Eg. 4. 4. 
39 H. 6.4. 11H.4. 55. and 5oEd. 2. 4. in 
Brook, Title Brief, by the better Opinion, 
* That in Debt, Reſceic of Parcel, Hanging 
*che Writ, doth abate the whole Writ ; 


* but that (as it feemeth) is intended where 


© the Count and Demand is of one entire 


*Contrat; asa Precipe of a Mannor, and | 


* Entry. into part : For it is otherwiſe (as it 


*emeth) where a Precipe is of fundry Acres, | 
*and the Demandant enter into but one 


© of the Acres: But (by the fame Book 
*50 E4.3.4.) that ought to be pleaded , Pwis 
© le darein Continuance : And (by moſt of the 


© other Books) if the Action were upon Spe- * 
© cialty, then it can neither be pleaded to 7 
*the Writ, or in Bar of the Action, without 7 
© Specialty ; .and if the Defendant conclude 7 
© his Plea, in Bar, it goeth but to the 7 
* Action for part : But (as it ſeemeth) be the 7 
* Action either upon Specialty , or not, if 


* the Defendant plead in Bar the Reſceit of 
| * parcel, 
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Ch. 1. Of Declarations; 


£ parcel, either before, or hanging the Writ, 
che muſt plead the ſame by Deed, and it 
« poeth but to that part : Bur if the Plaintiff 
« bringeth an Action of twenty Pounds, and 
« declare that he is ſatisfied of ten Pounds, 
$ the Writ doth abate.of his own ſhewing; 
« for he ought to bring his Action only for 


© that which is behind,” and declare, himſelf 


© to be ſatisfied of the reſt : Bur if he bring 
&his Action for the Whole , and Ni debet; 
Cor a Releaſe be pleaded to Part, that gozth 
* but to the ſame; and fo it ſeemeth by the 
© Plea, quod non debet predict as wigints libras, 
© nec aliquem denarium inde. 

And in the ſaid Book of x1 H.'4. Debt 
was brought for Forty Pounds, declaring 
part upon a Leaſe, parcel upon a Contract, 
and part for Work'done: And to part the 
Defendant rendred his Law, to other part 
he plzaded, ne Leſſa pas (non dimiſit,) and to 
the reſidue he tendred the Mony in Court ; 
and the Plaintiff, as to the Plea of the 


Leaſe, took Ifſue; and, to that of the Mony 
 tendred, he-Rejoyn?d, that he had received 


it accordingly ; and, as to the refidue , he 
refuſed the Law ;- and to that,and the Point 
of Receipt, the Writ only did abate , quod 
nota. 


= ww 


Tx 


Where the Writ and Declaration are Reaſons for 


General, as in Treſpals Quare clauſum fregit, 
if the Plaintiff ſo Declare, the Defendant, 
as all the Books agree, may plcad a Special 


Pleading the 
Common Bar, 
and giving 2 
new Aſſign- 


Plea to inforce the Plaintaiff in his Repli- ment by Re- 
cation, to allign the Place more certain: plication. 
But this Plea of the Defendant muſt be alſo 

very 


MYarims,tc. of Pleading. 


very certain, as 4.& 5. Ph. & Mar.Dyer 161. 
for the Defendant to ſay, That the Place 
where is fix Acres, is no Plea, unleſs he alſo 
giveita Name, or Boundaries: And ſo is 
223 H.6. 2.4. that the Defendant fhall plead 
certainly ; and this for the advantage of the 
Defendant, for if he plead the General 1/ue, 
the Plaintiff may in any Place in that 


"Town aflign the Treſpaſs : Or elſe,as isthe 


Book 28 H. 8. Dyer 23. If the Defendant 
doth fay, that the Place where is fix Acres, 
which is his Freehold, and the Plaintitf 
Reply, That it is not his Freehold,&cc. If the 
Plaintiff have a Cloſe of like quantity, it 


ſhall be intended the ſame : But the Plaintitis: 


New Affignment muſt alſo be as true and 
certain to all Intents, as is 9 Eliz. Dyer 204. 
It muſt be both true in the Name, and in 
the Boundaries; and muſt not be (as there) 
98 acr” prat” fue terr?. 

And as 1 H. 7.112. and 21 H. 6.2, and 
other Books, the Plaintiff muſt ſay allo in 
his Declaration , alia quam, &c. And then, 
as 1n 14. H. 4. 24. the Defendant ſhall not 
plead, that the Place where x all one, &c. 
but ſhall have advantage thereof beſt by 
the General Iſſue, if the Pleas aforeſaid be 
entred;z and ſo is, 1 Ed.5.4. Yet in the 
faid Book 21 H.6. 2. the Defendant did Re- 
joyn , that the Place was all one, &c. and 
known by one Name. Burt as 27 H. 8. 22, 


_ Where the Defendant in his Bar ſaid , The 


Place where was an Acre and three Roods ; the 
Plaintiff might have afligned-the Treſpaſs 
in tne three Roods , without the Acre, and 

the 
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the Bar, as to the Acre ; to no purpoſe. 


And 1 H. 7.11, the Defendant did plead, 


That the Place where was three Acres par- 
cel of the Mannor of B. of which A. did 
him enfeoff, &c. *To which the Plaintiff © 


Replied, That the Place where was the ſaid 


three Acres, and thirty Acres more , parcel 
of the ſaid Mannor; and »» Plea, becauſe 
he doth not fay, A!” quam; or agreeing with 
the Detendant's Anſwer : So that it ſeemeth * 
the Plaintiff may Reply to, or take Iſſue 
upon the Defendant's Plea, if it ſhould be 


. untrue, as for the moſt part , the ficit pare 


of it is. 


7.6. in Treſpaſs of Goods; and as 38 H.6. 


'5 H. 7.8. and other Books in Entry upon 
. the Statute of R.2. and 8 4.6. But 21 Ed. 


4.18. in Treſpaſs quare domum fregit, with- 
out giving a Name, the Defendant may 
enforce the Plaintiff to a new Aſgnment; 
notwithſtanding by Brian and Lutletor , 
I5 E.4-23. in manner Ruled, that the Plain- 
tilf in his Declaration in Treſpaſs, naming 
che Place certain, is but Nugation ; to which 
the Defendant by che Plaintiff's At , ſhall 
not be enforced to Anſwer : As if the 
Plaintiff in Debt upon an Obligation doth 
declare , that the Defendant is of full Ages 

pf. ths 


And it ſhould ſeem alſo by 9 Ed. 4. 24. Pecitration, 
and divers other Books, That the Plaintiff os xm, 19g 
may at his pleaſure, in his Declaration of T,eque, as 
Treſpaſs, Count of the Place certain, by ar this day, . 
Name and Number of Acres, and there by Rule of 
the Defendant muſt Plead at his Peril : And Cour in CB 

' ſo are the Books of 5 Ed. 4. 124. and 9 H. 


Rules for De- 
claring in Re- 
plevin and 
Ticlpaſs, 


CIR ENS X . - - De. ce ———_——_ arcs 4 
Cn RS = ant WRT I nh , rn Tg ns hos ht " 


— 
— 
—— 


= 
n ee - . 
CELIAMECCIIMCAICTRTRRSCSIREOTIDY 
> —— —— — _ 
_ 


- PHY _ * 
. . - 
_ 


> 


oy. 4 


—— RITZ 
_ —_ 206. <0. £4. IE" 1 — 


——_ 
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the Defendant may Plead, that he was with- 
in Age without Travers : But (as there it 
ſeemeth) in an Aflize of Rent the Plaintiff 
may declare either Generally or Specially, 
at his pleaſure ; according to which laſt re- 
Cited Book is 20 Ed.4. 9& 109. 

Where it is ſaid alſo, that the better Opi- 
nion is, to Declare in Replevin, according 
to the Ancient Uſe , that is toſay, to name 


- only the Towninthe Declaration, and not 


the Place, or number of Acres; and fo is 
9 E4.4-43. And yet notwithſtanding ſee the 
Book of 14 H.6.3. that in Ejeitione Cuſtodie 


. the Defendant did Plead Jointenancy , and 


the Plaintitf aligned anew: So 9 Ed. 4. 23. 
in Decinue of Charters; but there the bet- 
ter Opinion ſeemeth , that no New Aflign- 
ment ought to be. By 38 #. 6. the Deten- 
danrt in Treſpaſs did Juſtifke for a Way 
through the Plaintiff's Cloſe, and the Plaiu. 
tiff afligned the Treſpaſs in another place 
of thatCloſe. And 39 Ed. 4. 7. the Deten- 
dant Juſtified that day by the Plaintitt'”s 
Licenſe: To which the Plaintiff Replied , 
That the Defendant came back again the 
ſame Day, and re-entred his Cloſe ; where 


_ alſoir appeareth , that where one Juſtifieth 


the ſame Day, he need not conclude, Que eſt 
eadem Tranſgreſſic. Vide Brook , Tit. Treſpaſs. 
Vide Noy's Reports, fol.70. RolF's and Walter's 
Caſe; where in Replevin the Defendanc 
avowed Damage lteſant, as Tenant to F. S. 
who was ſciſed i jure Eccleſie, and demiſed 


co him for years; and held good without 
laying, that he was Parſon: But, ſecs in 


Quare 


© Lc. ac. 


Ch.zr. © Of Declarations; 


Quare Impedit;, for there the Plaintiff muſt 
name. the Defendant Parſon Imparſonee , be- 
cauſe till then, in that Caſe, he cannot plead 
in Bar. | 

By Cv, 1 Inf. fol. x45. the Sheriff ought to 
take ewo ſorts of Pledges in Replevin , one 
by the Common Law , ad proſequend* Quere- 
lam ; and the other by the Statute, De Re- 
toruo babendo. Note, the Plaintiff in Re- 
plevin muſt alledge a Place certain , where 
the Beaſts, Cattle, or Goods were taken. 
By Co.1 Inf. fol. 145. feveral perſons, whoſe 
Beaſts, Cattle, or Goods are taken , ſhall not 
joyn in Replevin ; nor is it a good Plea to 
ay, thatthe Property is to the Plaintiff and 
another. But by Co. {zb, 7. in the Caſe of 
Swans, a Replevin lies of ſuch things in 
which one hath but a qualified Property, as 
of Beaſts that are fere neture, and made 
tame, ſo long as they have Animum rever- 
tendi, SON Ed. 2. Fitzberbert, Title Avowry 
I 82. Replevinlies of a Leveret, or of a Fer- 
ret; and by the RegiHter Original, fol. 81. 
it lies of a Sw#rmof Bees. And by 5 H. 4. 
'28. and 6 7. 29.'tis at the Plaintiff's Ele- 
&ion in many Caſes, to have Replevia or 
Treſpaſs for his Cattle or Goods taken , 
which he will ; but he cannot have au 
} Aion of Treſpaſs againit his Lord for 
2 taking them. 
But by the Booksof Entries, wiz, Raſtal. 
* $567 & 572. and Coke 610. and Fi::zb. Nat. 
 Brevium, fol.6g. b. Replevin lies de averiz 
% capt' & detent” quouſque, &c. & de aliss ave- 
3 ris capt & adhuc detent'; and there faid, 


chat 


 Marims,#c. of Pleading, 


that when. the Plaintiff declares , that the 
Defendant yet detains the Cattle , and the 
Defendant appears and makes default, the 
Plaintiff ſhall recover all in Damages ; and 
alſo'tis there ſaid,that if the Beaſts are chaſed 


into another County after they are taken, - þ 


the Party may have a Replevin in which of 
the Counties he pleaſeth, or in both. Alſo 
it appears in Dyer's Reports fol. 280, That if 
the Plaintiff be Nonſuited before Declara- 
tion, and he ſueth out a Writ of Second 
Deliverance, and is again Nonſuited before 
Declaration, the Defendant ſhall have the 
Cactle irreplegiable, without any Avowry. 

Note, If Replevin be before the Sheriff 
by Writ, it may be removed by the Plaintiff 
into the King's Bench or Common Pleas by 
Pone, without Cauſe, and by the Defendanr 
with Cauſe mentioned in the Writ ; but if 
it be before him by Plaint,then it may be re- 
moved by the Plaintiff, by a Writ of Recor- 
dari facias loquelam ifluing out of Chancery, 
without ſhewing Cauſe ; but if the Defen- 
dant removes the Plaint by that Writ, he 
muſt ſhewCauſe therein. | 

Note alſo , If live Beaſts or Cattle , and 
Goods and Chattels (which are Dead, or 
things Inanimate) are named together, and 
Replevied by one Writ , as they may, the 
live Beaſts or Cattle muſt be named before 
the dead, as Quandam waccam ſuam & que- 
dam averia ſua, que Þ. S. cepit. 

Note farther, That by the Common Law, 
when the Goods or Chattels of any Perſon 
arg taken, he may have a Writ out of the 

. | Changery, 
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Chancery, comimanding the Sheriff to make 
Replevin of .cthem, and this Writ is Yicontiel, 
and in the nature of a Fufticies, (by which 
the Sheriff may hold Plea of any valne, and 
in all Caſes; ) but when the Defendant 
claims property , and when more than one 
live Beaſt is taken, then the Form of the 
Writ is, Quod Replegiari faceret J. S. quendam 
Spadonem, wel Equam,&c. And when many 
dead Chattels are taken, then the Writ ſhall 
be, Quod Replegiari fateret bona &F catalla ſua, 
and the Plaintiff. muft aſcertain them in the 


Declaration; bur if but one dead Chatrel. 


be taken, then the Writ ihall be , Quod Re- 
plegiari. faceret ]. S. quoddam Examen Apium. 
3 Cro. 627, 628. the Plaintiff broughc 


Treſpaſs for taking an Hide; and the De- 


fendant pleaded jn Juſtification , That the 
Major and Communalty of London were ſeil- 
ed of an Houſe called Leadcn-Hall,where he 
took the ſaid Hide Damage-feafant, as their 
Servant, &c. To which the Plaintitf Re- 
plied, Fhat Leaden-Hell is an ancient Mar- 
ket for Fridays, and that he bought the 
Hide there on ſuch a Friday ; and that he 
had the fame on his Back, to carry away, 
quouſque the Defendant took it prowr in 
Narr*: And tho? Obje&ed, that the Repli- 
cation is not good, becauſe he concludes 
not, fue eff eadem Captio, &c. for that he 
varies from the manner of the Caption, ant 
by his Pleading takes from the Defendant's 
Avthoriry ; yet Reſolved good without it,be- 
cauſe it agrees with the Detendants Plea, in 
Time and Place of the _—_ . 
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- Marims,a4c. of leading. 


So, 2 Cre. 8. 98. in Treſpaſs, the Defert- 
dant pleaded, that he is Clericus & ſeifitus de 
Retforia de A. in jure Eccleſiz, and makes 
Preſcription for him, and all his Prcedeceſ- 
ſors, Parſons of that Church, to have had 2 
Way, time out of Mind, in ſuch a place; 
but fays not, that he was a Parfon; and 
notwithſtanding it was Objeced , that he 
had not enabled himſelf to make a Pre- 
ſcription ; yet foraſmuch as he hath alledged, 
that he is ſeifed in jure Eccleſtz , it tanta- 
mounts thereto, and is good. ; 


CHAP. I.. 
: Of Bars, or. Pleas to Declarations. 


| Bar, in our Law, fignifies a Deftru- 

&ion for ever, or Taking away for 
a time the Action of him that hath Right; 
and it is called, A Plea in Bar , when ſuch 
a Bar is pleaded, Cv. 1 In# fol. 372. Plowd. 
f0.26, 25. Colthirſt's Caſe. Brook, Title Bar, 
Num. 1o1, and 5 H.7.tf0.29. There are alſo 


| Pleas in Abatement of a Writ,Plaint, or Count. 


A Plea in Abatement, in our Law, being as 
much as Exceptio dilatoria with the Civilians, 
( Britton, cap. 51.) or rather an Effe& of it : 


For the Exception alledged and made good, 


works the -=batement. And this Exception 


has. —__ aw. co  .oc ER 1 
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may be taken either to the Inſufficiency of 8 


the Meter , or Incertainty of the ' Alega- Þ 
. tion, | 
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tion, by Miſnaming the Plaintiff, Defendant 
or Place: To the Variance between the 
Writ or Count, or Specialty, &c. To the 
Incertainty of the Writ, Plaint or Count: 
To the Death of either of the Parties be- 
fore Judgment had, and for divers other 
Cauſes: Upon which Defaults the Deten- 
dant may pray, that the Writ, Plaigt or 
Count may Abate, thar is, the Plainitt'?s 
Suic againſt him may Ceaſe for that time. 

There is alſo a Plea in Abatement ro rhe 
Furiſdifion of the Court, called a Foreign Plea, 


which is, where a Matter is alledged in any 


Court , that ought to be tried in another : 
Or, a Refuſal of the Judge as Incompetent, 
becauſe the Matter in queſtion is not withig 
his Jurizdiction: As if one; lay Baſtardy to 
another in a Court Baron , Kitchin, fo. g5. 
Anno 4, H.8.cap.2-and 22 Ejuſdem cap.2,& 1 4. 

But before we Treat of Pleas in Abate- 
ment, we ſhall conſider, bat Pleas ſhall Con- 
clude the Defendant , by bis Appearance, Conti- 
wiance, &c. As to which the Tenant or 
Defendant ought - eſpecially to take Care, 
that by his Appearance, and taking of 1em 
dies or Imparlance , he Conclude not him- 
ſelf of his Advantage .in Pleading ; for by 
our Law-Books Idems dies is bstore Continu- 
ance, and Imparlance after , and by Con- 
Tent of the Party : And therefore Note , 
That afier Imparlance General ,. one (hall not 


plead to the Furiſdiion, as is 2.2 H. 6.4. But 
_ if the Imparlance be Special, wiz. Salws /ibs 


omnibus &* onmmnimods Advantagis tam ad 
Breve quam ad Narratioem, it s otherwiſe: 
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Marims,zc. of Pleading., 

But to the Writ (it ſxemeth after a General 
Imparlance one may plead Jointenancy , 
Non-rtenute, Over-Dale and Nether-Dale, 
and the like , whereof he is not Efopped by 
his Appearance, as is the Book of 9 E4.4.36. 
But Miſnoſmer, and the like, after a General 
Appearance, and Imparlance, he ſhall be 
Concluded of, as are the Books; and there- 
fore the way in that Caſe is to appear in 
this manner, viz. ]. S. qui implacitatur per 
ncmen ]. D. ccmperuit & thabet diem , wel. petit 
licenciam Interlequend:, wel petit viſurh, Salva 
ibi omnibus Advantagiu,& 
And by 8 H. 6. 18. If cne plead to the 
Juriſdition of the Court after Declaration, 
the ſame ſhall not be Entred until the Plea 
be diſcuſt, and the Continuance ſhall be 
npon the Writ. ' And by 50 E.3.9. upon the 
View, one ikall plead Ancient Demeſn to the 
Juriſdi&ion; and ſometimes the-Court ſhall 
ouſt che Partics of Juriſdiction, although 
they th:mſclves ſzem to take no advantage 
thereby, as in 22 Ed 4. 23. b. in Treſpaſs be- 
tween the Parſon and Vicar; otherwiſe he 
ought to plcad it, as before. And by 3 H.4- 
Toreign Pleas. 12. and 8 H.4.18. a Foreign Plea in a Per- | 

ſonal Action, is to the Juriſdiction ; other- 
wilc ina Real Attion. Ar 
the Judginent in that Caſe is, as in other | 
Pleas, that the Writ ſhall Abate. -— M0 
Next we ſhall conſider what Pleas may 
be pleaded to the Juriſdiction, and they are 
Ancient Demeſ;, County Palatine, Cinque | 
Bur according to 44 Ed. 3. If rhe | 
Defendant plead to rhe Turi'diction, and 4 2 
Cluge 
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clude to the Aftion, the Furiſdiftien is admitted; 
> unleſs as in 1R. }. r. Natura Brevium , and 
'3 otherBooks, where Treſpaſs is brought V+ 
Z GO arms, or where the Freehold is pleaded 
in the County Court, or Court Baron, then 
the Court ought to take Conſideration 
therein. And it appears by 49 Ed. 3. 34. 
That every Caſtle of the Cinque-Ports is 
3 intended Gildable, and not of the Ports, 
i quod nota. And the Lieutenant of Dover 
= Caſtle was Aﬀeſt in King Fames the Fir#i"s 
time, in the Subſidy; and 4 Ed. 4. 16. the 
Tower of London, by Middleſex. 

This Plea to the Juriſdiction being to be 
pleaded at the firſt, unleſs in ſpecial Caſes, 
as before : The next in order, is to the Per- 
fon, then to the Count, after that to the 
Writ, and to the Aion of the Writ, and 
the laſt is in Bar. . 

And therefore next to the Pleas to the order of Plezd. 
Jariſdiction, are thoſe to the Perſon, which ine. 
according to Littleton are fix in number, Of Pleas to 

| viz. Villenage, Utlary, Alien, Hors de Prote&ion, * Peron. 
Profeſſion, and Excommengement. In pleading 
the laſt oft which, the Defendant muſt ſhew 
the Letters of Excommunication , which Plea 
doth not abate the Writ ; for upon the 
Plaintiff's ſhewing his Letters of Ab/olution in 


* & Court, he ſhall have a Reſummons againit the 

= Defendant; and by 33 H. 6.23. Profeſſion 

or Alien may be alſo pleaded to the 
Action. | | 


'And touching Pleas to the Counr , farther q:p!'.:s to 
than before is mentioned, they are divers, i! e Coant. 
as Variance from the Writ, wanting Form-or 
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ſufficient Declaring upon the Condition, and the 
like, as the Caſe requires; for which ſee 
after:wards, and Brook, Title Count. 

And as concerning thoſe Pleas which are 
to be pleaded to the Writ, they be of two 
forts, wiz. the one © Apparent in the Writ, 
© of which the Defendant may at all times 
* take advantage, and the other reſting up- 
© on the Plea of the Defendant ; as Mi/- 
* no[mer, fointenancy, Non-tenure, Non habetur 
© aliqua talis Villa, or Over-Dale and Nether- 
* Dale, of the Place where the Adtion is 
© laid, and not of which the Defendant is 
* named; unleſs in Caſes where Utlary 
© lieth, and that the Lands lye in A. and 
*not in B. and the like, which the Defen- 
* dant 15 bound to take in time, and to look 
*rhat he be not Concluded of them by his 
© General 'Appearance, Continuance , or 
* Imparlancc, as before is mentioned : And 
© Note, that it appeareth in a Report 3 Eliz. 
* That jf rhe Defendant for Matter appa- 
* rent plead to the Writ, he ſhall in the 
* beginning and ending of his Plea, petere 
* Tudicium. de breyz, but otherwiſe in the 
Concluſion only. 

* And touching Pleas to the Action of 
© the Writ, they are, where by the Plaintitt's 
© own Declaration, or the Defendant?s Plea y 
*it appeareth that the Plaintiff ought not 
©tohave the ſame, but another Writ. And, 


as 26 H. 8. Brook, Brief 409. © The Defen- 
* dant may chooſe either to Conclude to 
* the Writ, ar to the Action of the Writ. 
And ſo 9 E4q.31i.where Dower wasbronghr 
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againſt a Guardian; and he ſaid, he was 
not Guardian : Fudement de Brevi. 


23 


In the next place we will proceed to the Of the De- 
Form of the Defendant's Pleadings : And fendant's 


firtt, touching his Defence againſt the Plain- 
tiff , it appeareth 34. H. 6. 33. and other 
Books, in Bro, Title Defence , "That in divers 
Actions, as namely, Aſſiſe , Dower , Dai ein 
Preſentment, Mortdanceſtor, Per que ſerwitia, 
Attaint, and Scire facias, the Defendant ſhall 
only lay Venit & dicit , without other De- 
fence. And 46 £4.3.23. inan Afſiſe of Nu- 
ſance in the Common Pleas, there ſhall be 
Defence , otherwiſe not; and in Brook's A- 
bridgment, Title Defence , Num. 67. where 
one Pleads to the Turiſdi&ion there ſhall be 
no Defence. 


Pleading, an g 
firſt of his 
Defence, 


But it appears in the ſaid Title 2 Z4. 4. Half Defence. 


and 40 E4. 3, and 35 H.6. That where the 
Defendant pleads to the Perſon , he may 
make half a Defence, viz. Venit &- defend:t 
vim & injuriam, without laying quando, &c. 
And fo is 7 H.-6. there in a Pramunire, or 
Plea to the Juriſdiction, it is only faid, Venit 
& -defendit vim & injuriam: So as by theſe 
and other Books, in the ſaid Title of De- 
Fence it appears , that in Pleas .to the Jurit- 


.dicion, or the:Perſon , the Defendant, as 


betore, cannot make above Half Defence: 
For if he adds to the ſame the words 
guands, &rc. which make the Whole Defence, 
the abilicy of the Juriſdiction and Perſon is 
thereby admitted ; but in Pleading to the 
Wric one may make a Full Defence, as ap- 


pears by all che Books of Entries. 
C 4 'Ths 
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OF the Ordi- 


nary Full 
"Defence. 


| Seiſmnam ſuam quandoy&fc. Ang ibid.16,6+ 49. 


Marims,zc. of Plcading. 


The Full Defence is in ſome Caſes Qrdi- 
ary, and in others Special: And the Oraj- 


' ary Full Defence in ſome Actions is, Venit 
 & defendit vim & injuriam quando, &c. and 


in others, Venit & defendit jws ſuum quando, 
&c. and where the Defendant ſhall in his 
Defence ſay, Venit & defendit vim &* inju- 
riam quands,&c. are theſe Adtions, viz. Ac- 
count, Action upon the Caſe, Covenant, Debt, 
Detinue, Ejetment , Ne injuſte vexes , Par- 
tition, Parco frafto, Quare Impedit, Quo jure, 
Replevin , Reſcous, Receptione Averiorum, 
Retto, Rationabili parte bonorim , Rationabi- 
libus Eftoweriz ,, in all Adtions where Dept 
and Treſpaſs are given by the Statute ; in all 


. Actions of "Treſpaſs de Clauſo fratto, or 'de 


Clauſs & domo frattis, with their Incidents, 
as, de Bladss & herba depaſt', conculcat', con- 
ſumpt', ſuccis'; Averis, pedibus ambulando, &c. 
or, de Arborih us ſuccis', amputat', &c. Or, de 
Sepibus, Foſſatis, Solo; Eradicat wel amputat”; 
*mpler”, ſubvers*, &c. Or, de Bens capt', aſpor- 
rar, ſpoliat',&c. or for Battery, Falſe Impri- 
ſonment, or Menacing the Plaintiff or his 
Servants; as alſo in Waſte , and other Per- 
fonal and Mixt Actions. 

But in a Writ of Intruſon, and every 


. Pr xcipe quod reddat, Ayel, Eſcheat, and the 


like, the Defence is, Venit & defendit F us 


ſum quando, &rc. . And in fome Caſes the 


Defence is more Special than before, as 
Brook, Defence 45. In Keflo quando Dominus 
Remiſit Curiam fuam , the Defence ſhall be 
Venit & defends fus praditti Petents & 


in 
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Ch.2. Of Pleas to Declarations, 


they ought to be pleaded, 


in Nativo habendo the Defence ſhall be, Vex;z 
& defendit jus ſuum , '& omnem Nativitatem, 
quando,&c. And alſo vide Tbidens 2.3, 30, & 
21. That in Actions upon the Statutes of 
Mainteance, Labourers, and the like; and 
in Kecaptione averiorum, the Defence is YVenit 
&- defendit vim & Injuriam quando, &c. Et 
quicquid, &rc. And in Prohibition upon the 
Statute of Ric. 2, & H. 4. Venit & defendit 
vim & injuriam, quando, &c. Et omnem Con- 
temptum. Et quicquid, &c. And in an Ap- 
peal of Mayhem , as appears 40 Aſize 9, 
the Defence is; Ver? & defendit vim &- inſu- 
riam , Et omnes Felonias & Appelia de May- 
bemio, Et quicquid quod efF contra pacem 
Domini Regis Coronam & Dignitatem ſuas, 


Co 
And it alſo appeareth in Brook 4.6. that Miſneſmer how 
where the Defendant pleadeth A4;ſno[mer, P!c34cd. 


he ſhall alledge the ſame before Defence, 
and-then ſhall make: Defence , and ſhew the 
certainty of the Miſnoſmer : And the Vou- 


. chee, as it appeareth there, Num. 24. ſhall 


make his Defence in this manner, Er pre- 
diftus A.B. ut Tenens per Warantiam ſuam 
defendit Fus ſum quando, &c. And Ibidem 
14 H.6.18. it is a Doubt, whether one ſhall - 
take his Protef} ation before or after Defence; 


and by 21H. 6.'tis ſaid , That to every of 


the Plaintitf's Pleas the Defendant ſhall 


\make his Defence de yows ; quod nota. 
And touching Proteſtations , we ſhall firſt Of Pro: cſta- 
conſider what they are, and in the next 2%: 


place inform you how, and in what manner 
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Of Colenr in 
Pleading. 


What it figni- 


kes. 


26 


PYarims,#c. of Pleading, | 
| A Proteftation in Pleading therefore , is by |? 
ſome defined to be a Defence of Safeguard 


to the Parc 


fol.27 6,6. per Walſh ibidem. Or,it is a Form 
of Pleading, when one doth not directly 


affirm or deny any thing that is alledged | 
by another , or which he himſelf alledg- | 


eth. 


* that Book ) ought to be after the Defence, 
* which is (in that Point) left doubtful by 
*the before-mentioned Book of 21 H. 6. 26. 


*and may not be contrary in it ſelf, or | 


double. As in (the before recited Cafe of 
Greyſlake and Fox, Proteftando, that he made 
no Teſtament, pro Placiro, that he made nor 
the Plaintiff -his Executor; becauſe if he 
made no Teſtament , he could make no Ex- 
ecutor:: And, as it there appears, the Etfe- 
tual Matters of the Bar ought not to be 
taken by Proteftation: Yet in-Clere Haddeoa's 
Caſe, the Proteſtation was, Nul Waſt fait ; 


and he pleaded, that theReverſion deſcend- | 


cd to another, and the like. | 
\ The next Point in order to be diſcuſſed, 
is touching Colours in Pleading; what is pro- 
perly fignified* by the fame , and in what 
Actions they ſhall-be. given. 
Colour fignifies a Probable Plza , but in 


truth, Falſe ; and hath this End, to draw | 
the Trial of the Cauſe from the Jury to the Þ 


Judges: 


that makes it , from being 2 
Concluded by the Ac he is about to do, 
that Ifſue cannot be joyned upon it, Plowd. | 


But by Plowden, in Grayſlake and Fox's | 
Caſe inhis Coz. it is ſaid to be, ©A Saving | 
*.or Excluding of a Concluſion, and (by | 


AX Ch.2. Of Pleas to Declarations, 
2 Judges: As, in Treſpaſs for taking the 
'} Plaintiff's Cattle, the Defendant faith, that 
4 before the Plaintiff had any thing in them, 


3 he was poſſeſſed of them , as of his own 


& proper Goods, and delivered them to F. S. 
to re-deliver to him again, upon Requeſt ; 
& but F. S. giving them to the Plaintiff , who 
# ſuppoſing the Property was in F. S. at-the 
# time of the Gift, took them , and the De- 


& fendant took them from the Plaintiff , and 


&Z thereupon the Plaintiff brought his Action :; 
3 This 1s a good Colour, and a good Plea: 
Vide Dot. & Stud. lib. 2. cap. 13. and Brook, 
- I04. Title Colour in Aſize , Treſpaſs , : 


Co , 
And, Firſt, Colowrs may be given in A&ions In what Adi- 
of Treſpaſi (as is ſaid above ) of Cattle., of 915 it may be 
Goods, or in Land; orin Afize, where the a G 
Defendant is ſuppoſed a Wrong-doer , and ;, — 
doth not plead the General Iflue , but a 
Special Plea 'to :excuſe himſelf of. the 
Wrong, there the Law .doth not allow his 
Plea good, unleſs he ſuppoſe in the Plaintiff 
ſome Colour to bring ſuch an Aion : For 
the Law of it ſelf doth not intend any 
Man (ſo injurions, without Colour, to charge 
another with Wrongs. 6 
And Culour allo.by 19 & 2 Ed. 4... Br.56. = 9" 
may be, given in Entry ſur Diſſeiſin of iſeifin 
Rent; and ſo is 2 Ed. 4.17. and in the ſaid 
Year-Book, fo. 27.. Colour was given 'in Ras 
viſhment de Gard ; and 19 & 22 H. 6. 
Br. 19,& 23. Colour may be given in For- 
Cible Entries. | | 
| And 
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Marims,4c. of Pleading. 7 
And fo is 35 H6. 54. and other Books, i 


that Colour may be given in an A#im npm (| 
the Statute of '5 Ris.2. and in no other Writs, |; 
or Actions, as I can find: Nor in theſe j 


neither, as the Pleading may be ; as, if the 
Defendant pleadeth the General Iflue, and 
do not Juſtifte; or pleadeth ſome Plea that 
meerly Determineth the Right ; as appears in 
Brook 1 4. Aſſize, a Feoffment with Warranty, 
Fine , Recovery, and the like. The like 
Law is 2: E4.4.18, & 15. where one Juſti- .| 
fies for Diſtreſs, Wreck, or Waifs and Eſtrays, | 
or by any other Matter of Record : Bur 
{ze there other Books, vis. 2 & 12 Ed. g. 
38 H.6.7. and 37 H.6.7. varying, whether 
one ſhall give Colour where the Defendant 
doth Juſtity for Wreck , Waifs, and the 
like, &c. And ſo 34 H.6. 10. in the ſame, 
and for Oiferings. 

And where the Defendant doth Convey 
from the Plaintiff himſelf, in ſome caſe he 
ſhall give Colour , and in ſome not: As 6 H. 
7. 14. where the Defendant Conveyeth 
trom the Plaintiff for life, or years, there 
he ſhall nor give Colour; and fo is 22 H. 6. 
' 50. otherwile,as it ſeems by 8 Eliz.Dyer 146. 
where the Defendant pleads a Leaſe ' tor 
years, from a Stranger. But by 15 Ed.4.3t. 
If one plead a Feotfment in Fee from the 
Ptaincift, by mean Eſtates , he ſhall give Co- 
lour : Yet by Brock 86. If one plead a Feoft- 
ment from the Plaintiff himſelf immediate, 
he ſhall give no Colour. DEED 


And 


Ch.z. Of Pleas to Declarations, 2J 

And as it ſeems by the ſame Book , and 
13 Ed.4. 3. that he that Juſtifies, as Servant 4s Servants 
to another , ſhall give no Colour; and by 
22 H. 6.50. and 12 E:4.. 15. he that pleadeth 
his Freehold ſhall give'no Colour. His Freehold, 

But by the ſame Book , and 12 H. 6. 18. 

He that pleadeth a Diſcent ſhall give Coloar, Diſcene. 

becauſe it bindeth only the Poſſeſſion , and 

not the Right, . And by 15 H. 7. 10. and 

21 #1.7.23, where one Prayeth in Aid of the Aid le Ray. 

King, there no Color ſhall be given. And 

A Ed. 4.. Brook 56. he that Pleadeth to the Ts the writ, 
rit, or to the Aﬀtion of the Writ, ſhall or to the Avi- 

give no Colour. But by 5 H. 7. 10. If the ef the Writ. 

Defendant Entitle himſelf to a Dewsſe ,- he 

ſhall give Colour : Whereof ſe more in the 

Title of Colour in Brook. | 

In the next place ſhall be ſhewn , what What be fuk 
are Sufficient Colours, and in what manner © Cows. 
they are to be pleaded. 

And 50 E. 3.18. where there were Lord, 

Meſnu and Tenant , by Ten ſhillings Renc ; Lord Meu, and 
and the Meſs brought an A/ize againſt the Tr 
Lord, and he pleaded this Matter without 

giving any Colour. And by 20 H.6. 29, If 

one brings an Aion for Treſpaſs done in — 
D. and the Defendant Juſtifiech in another Juibextion 
Place, and Traverſeth Abſque bee quod, © 
ipſe eft Culpabils in D . there he may give 

Colour. 

And by 22 E4. 4.24. 5 Ed4134.and 21 2 
H.6. 32.&c, Colour muſt be always given by Cofour given 
the fr/t, and not by any mean in the Con- Ro 
. veyance. And therefore 38 H. 6. 5. the jc,uuu, 
Detcndant pleaded , that 4, was _— to | 

| whom 


6 ww 


Barims.gc. of Pleading: 
whom B. Releaſed, and gave Colour by B. = 
and ill, | 1 
Notblys Neither may Cour be given by a Stran- 7 
Stranger. per, as appears by 38 H.6. Brook 16. and, as | 
it ſeems, ought to be given by an Eſtate not 
apparently determined, as is 19 & 21 Ed. 4. 
Br.56. where, in Treſpaſs againſt a Parſon, 
| Colour was given to the Plaintiff by a Leaſe 
* for Life of his Predeceflor; but yet thers 
doubted: And 7 H. 7.13 & 14. the Defen- 
dant gave Colour by a Leaſe pur auter wie, 
which was dead; and Good : So that it 
ſeems by theſe Books, that although the 
Eſtate appear determined , yet the Colour is 
Good. 
Poſſeſſion &&- But where a Poſſeſſion defeated 1s given to 
feated. the Plaintiff, as 9 H.6. 32. where the Defen- 
dant in an {4ſſze, or in Treſpaſs, doth plead, 
that he was ſeiſed , until by 4. difleiſcd ; 
who did enfeoff the Plaintiff, and he did 
Enter ; a good Colour. 

And ſois 2 H.4. and 9 Ed. 4. 15. whers 
Colour was given by one whoſe Eſtate was 
defeated by Recovery: And ſo ſeems 35 & 
37 H.6. Brook 6. where the Defendant doth 
plead, that A. took his Goods, and gave them 
ro the Plaintiff, and after that he, the Defen- 
wa, took them again; and held a good 

ea. | 

'  Andaccordingly is 2 H. 4.13. where it is 
not Immediate Wrong : Otherwiſe, where he 
doth plead, that he was poſſeſt until the WW 
Plaintiff took his Goods , and he did after- 
wards retake them from the Plaintiff, for 
. that doth amount only to the General _ 
ut 


Eſtate deter- 
mined, 
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Ch.z. Df Pleas to Declarations; 


= but there it is more doubted in another 
7 Caſe, where the Defendant in Treſpaſs of 
'2 Trees did plead, that he was ſeiſed, until by 
:# the Plaintiff diſſeifed, who did Cut the Trees, 

and ſquared them; and then he, the Defen- 


dant did re-take them. 


And ſee Brook 64. that Colour ought to be Colour oughe 
by a Title, or Poſſeſſion, doubtful to the Lay- to be of a 
People , whether the ſame be good in Law, doubrful Tile? 
or not; and mult be given to the Plaintiff, pu. 4. 


and not to another that enfeoffeth the pjainrig 
Plaintiff: And therefore 2, & 19 H. 6.Br. 1, 
&c. it is a good Colour to ſay , That the 


Plaintiff Claiming as Executor , when he was As Exccurtor, 


not,&c. 

And for the Defendant to give the Plain- 
tiff Colcur by the Bailment of A. who after- Bailmenzs 
wards gave to the Defendant, is a good 
Colour by 6 H.7. 7. But 28 H.6. 4 to give 
the Plaintiff Colour only by a Bailment , Il; 
notwithſtanding to give him.Colour by the 
Gifc of the Defendant, as Bailor, by 7 H.6. 
31. 15 good. 

And fo is 21H.6.36. and 35 H. 6.54 
to ſay, That the Plaintiff pretending his 


Father to die ſeiſed, when he did not, did niſcene pro 


Enter, %o Colour ; becauſe the Defendant tended. 
himſelf deſtroyeth the ſame. But g H. 4. 
Bro.g. thatthe Plainrniff ſuppoſing his Father 

to die ſeiſed in Fee, when but for Life, 1s a 

good Colour. | 

| Itisa good Colour in Treſpaſs, by a Par- p,,cae, 
ſon, to ſay, That he Claimeth by the Biſhop, 

and not by the Predeceſſor of the Parſon, as 

is $ H.6.9. But 19 H.6.20. that the Plaintiff 

| Claiming 


Baftard. 


Attornment. 


Coparcener, 
Joyntrenante 
Heir. 


Heir ſpecial. 


Eſcheat. 


Abatement. 


Emblement. 


MYarims,qc. of Pleading. - 


Claiming as Parſon , when he never wag | 


Indulted ; no Colour : Otherwiſe if Parſon, | 
21 H.6.30. 
But to ſay, That the Plaintiff Claimed as 


Heir, when he was a Baſtard; a good Colour; 


and fo is that Year, fol. 21. Or toſay, That 
the Plaintitf pretending Tile 10 @ Reverſion, 
without Attornment, a good Colour. 


And tg H. 6. 46. 16. to give Colour by a #% 
Coparcener or Fointenant , is Good : And 
21 H6.43. Doubted, whether a good Colour 


to ſay, that the Plaintiff claimech by the 
Son and Heir of him, by whom the Defen- 


dant doth pretend Title : And 24. E4. 3. 50. 


to give Colur as Heir of the part of the Fax 
ther,&c; Good. | 

By 2 Aſ[.7. it is a good Colour to ſay, That | 
the Plaintitf Claimed to Enter as Lord by |: 
Eſcheat,&c. But otherwiſe, as it appeareth | 
by the ſame Book, to give the Plaintiff Co- | 


lour meerly by Abatement , is no Colour : But | 
by 12 H.7.25. it is a good Colour to ſay, That 


the Plaintiff Sowed the Corn, and hedid Reap Þ 
and Cut the ſame. 7 
'And 18 E4.4.10. a good Colour by a Leaſe 


Leaſe 3 wolun?. at Will, And22 E4. 4 22. itis a good Co- 


Parſon. 
Vicare 


Confirmation. 


lour in Treſpaſs for T:thes, to ſay, That the | 
Plaintiff claimeth as Parſon, and the Defen- | 
dant as Vicar. | re, g 
And by 4o Ed. 3. 22. it is a good Colour | 
to plead, That the Plaintiff Claiming by 
Confirmation, made to her Husband and her 
ſelt; or by the Confirmation of an Infant, or 
Tenant in Tail; or Claiming Dower, , did 


Enter ; although a Woman having Right, . 


cannot & 


A. Fadp.. ng. ann tac ow 
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Ch.2. Of Pleas to Declarations. 


cannot enter into her Dower : Yet all theſe are 


> good Colours. 


Other Caſes there be of Colours ; but by 


{ thoſe above-cited, the Reaſon of the others 
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3. 2... 2 8. DA. 


3 4 man Plead in Bar an Eſtopyel , Waranty, 
3 D or 


may well appear. 
The next Point, touching Matter © 


be to the Writ, or otherwiſe. 
By BH.6. 18, & 19. in Londen, or other 


3 Places where they have Special Grant not 


to be Impleaded elſewhere , there they 
Conclude Fudgment de brevi , and ſhall nor 
Conclude to the Fariſd;#ion : And 38 H.6. 
19. where the Defendants Plea dotn prove, 
that the Plaintiff may have another Writ 
in the ſame Court, there he ſhall Conclude 
to the Writ, and not to the Juriſdiction : 
But by Priſor, 37 H. 6.24. if the Plea be in 


£ Bar, and the Concluſion to the Writ, it ſhall 


be taken in Bar; and ſo is 34 H. 6. 1, 
;M | 

But of the contrary ſide is 37 #. 6. 48. 
in Forcible Entr;, *If the Defendant Pleads 
© tothe Writ, and Concludes to the Attion, 
* he ſhall be Condemned ; becauſe by his 


Z *Conclufion he hath admitred the Writ to 


©be good. The like Law, if he Plead to 


Z ©the Juriſdiction, and Conclude to the 


Writ. 

 Andby 26 #. 8. Brook, Brief 4.09. If the 
Plea be to the Attionof the Writ, he may 
ſo Conclude to the Wric: And as it appears 
in the Titles of EFoppel arid Waranty , if 


eHow the Des 
- - : fendant (hall 
Form in the Defendant's Plea , is the Coun- >a ag his 


cluſion of his Plea; and when his Plea ſhall plea. 


34 


Nets. 


Of Awverments 
in Pleading. 


AV3rment 
dehined, 


F@arims,zc. of ÞPleading. 
or the like , he ſhall Conclude upon the 
ſame, and not to the Action , although it 
were in a Writ of Right 3 .as in Firzherbert's 
Natura brevium , in the Writ of Right. Pa- 
tent appeareth, | = 


But ir appears to be otherwiſe at this 
day, by all the Books: of Entries: For 
the Tenant, or Defetidant, after his 
Defence immediately , doth not only 
defend the Aftion by theſe words, 


Et dicit quod predifius A. (the Plain- | 


riff ) 'AQionem ſuam pradifam inde wer- 


ſus eum (the Defendint') habere non ©: 


debet ; but alſo in the End of his Plea, 
immediately after 'his Averment uſech 
again the” ſame words with an Et c#- 


= 


this day, 


Nexrin order , we ſhall Treat of Aver- 
ments, their Natures and Signification , and þ 
in what Caſes they are to be made uſe of | 


in Pleading ; and whete not, 


The word Awverment , is diverſly. uſed in 
'our Law ; by ſome it is taken'to be, where 


a man pleadeth a Plea in Abatement of the 
Writ, or Bar of the Aion, which, he ſaith, 


he is ready to prove, as the Court ſhall | 
award. Others ſay, it 'is an Offer of the | 
 Detendant, to make good or juſtifie an | 
Exception pleaded in| Abatement or Bar of | 


the Plaintitf's Action; and ſignifies alſo the 


AT, as well as the Offer of Juſtifying the 


Exception. 


tera (&c.) 'And ſo is the Practice at | 


Averment 7 


PP Me A 


2 Of 
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_ 4wverment likewiſe ," is: either” General or 
Particular. ONES? 

A General Averment , which'is the Con- 
3 cluſion of every Plea to the:Writz or in 
Z Bar of Replications, or other Pleading;, 
= containing Matter Affirmative ,-'oupht to be 
© Averred with an ,boc paratis eſt werificare, 
= Oc. | = 
5 Particular Averment is, whers the 'Life of 
E: 


Z Tenant for Life, or Tenant'ih Tail, or the - 
23 Ageof an Exccutor, or the ſenſe or mean- 
23 3ngof Words in/an- Action of the Caſe for 
2 vlander, are Averred in theſe words j; Cum 
= hoc quod idem” J. S. werificars' wnlt', 'qued , 
| Ts. : fon ] WO 
And touching the General Awerment, uſed When the De: 
in the: Concluhon of the Defendants Plex, tendane ſhall 
by the words, Et hoe paratus eft- verificgte,*c, 3 hisÞ led- 
that olight to be to all Pleas in Bar ;- and to 
the Writ : But by 3 Mar. Bro. Averments $r. 
need not to be to an Avowry, becauſe an 
Avowry is in the * Nature of 2'Couat or 
Declaration; yet in the Books of- Entries, 
it is ſometimes 'uſed in Avowries ; and moſt 
commonly in all Pleas of Replication , but 
,not in Rejoynders ; neither ſeems it to 
be hurtful , if uſed where needleſs ; for 
then but Surpluſage, and Sarpiuſagium no 
| rocet. ' 
'N But upon the General Iflue, or a Plea in 
| Z the Negative , or a Plea apparent in the 
= Writ, ought to be no Avermens ; and'27 H. 
8.14. Adjudged, that upon a Challenge to 
the Array there- needs wo Avermens, 
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Marims,tc, of Pleading. 


And it appears by 2H.7.2.that in a Repli- |? 
cation , Quod non babetur tale Recordum per : 
quod liquet,&c. Et hoc paratus eſt werificare | 
per Recordum illud, is contrarient and þ 
naught: Where ic is ſaid alſo , Thar if'a | 


Plea want an Averment , or have not a fuf- 
ficient Averment , the ſame is not good; 
quod nota. | TY 


And it appears by 37 H. 6. 14. that in a 1 


Forcible Entry the Defendant pleaded Ex- 


commengement in the Plaintiff, without any I 
Averment, becauſe no Anſwer is to'be made | 


to that Plea. | 
Bur it appears in the Books of Entries, 
That where a Plea is either pleaded to the 


. Juriſdiction, or to the Perſon, by Matter 


en: fait , as Profeſſion or Villenage , there be 
always  Averments , whichs ſeem to be of 


Neceflity, by the laſt recited Book , becauſe | 
ro theſe Anſwers may be made 5 quod |: 


ata. O74 | 

And Note, that by the Book of 37 H.5. 
23. If one have a Plea to - the Whole', he 
may plead the ſame to a Part : Where it is 
ſaid by Moyle, "That a Releaſe. or Fuſtifica- 


zion , or any Matter in the Affirmative , | 
pleaded withour an Averment of the Plea; | 


or pleaded in_the Negative , as Ni deber, 


and the ike, without the Concluſion , Er # 
de hoc ponit ſe ſuper Patriam, (and yet, 16 | 
3 Mar. 124. the Geweral Iſſue was pleaded | 


without that Concluſion , and good ) or to 
plead a Bar in an Aſjze, without taking the 


Tenancy upon him,where divers are named þ 
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in the Writ, the ſame is 11. 


1 Ch.2. Of Pleas to Declarations, 


There needs no General Averment in a 


7 Plea, or Particular Averment in a Decla- 


ration , of that which will come in more 
properly on the other ſide, Hob. Rep. 78. 


I24- | | 
And by the ſame Reports, 88. 106, there 
will need »o Averment in a Declaration, 
where it appears there are Reciprocal Re- 


| F medics. Bur by the ſame Book, 251. where 


the Adminiſtrator , durante minori tate , is 


| Fl Plaincitf in a Suit, there the Nonage of the 


Executor muſt be Averred ; Secus , where 
he is Defendant. 

Yet by Sheppard's Abridgment , Tit. Awver- 
went,fo0.230. the Executor of a Grantee of 
a Rent or Reverſion , expectant upon an 
EFtate for Life , may not Avow his Diltreſs 
without an Awverment , that the Arrerapes 
incurred after the Death of the Tenant for 
Life. Adjudged. 

And ſo by Hobart , fo. 141, 142. he that 
pleads a Dz/penſation to hold in Commendam, 
confirmed by the Kings Charter, muſt aver 
the Performance of the Condition con- 
tained in it. | 

So by Perkins, cap. 147. If the Defeaſance 
of a Recognizance be dated before, if in this 
Caſe any uſe be to be made of it, it mult 
be Averred to be delivered at or after the 
time of the Recognizance entred into, 

By Coke's Rep. lib. 8. Caſe of the City of 
London, and lib.9.54. Averment needs not be 
of what is apparent z as the Conſtitution 
= made in London, concerning the Sale of 
3 of Wares and Merchandizes appearing to 
pf D 3 be 


Elle Wines oi Serene, 
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'Paxims,fc. of 'Pleading. 


be agrecable to, and waranted by their 


Charter, the ſame needs not be Averred . 7 


to beſo; and if the Son. bring an A/ſjize of 
Mortdanceſtor, he needs not to Aver , -that it 
is within the time of Limitatio , for that 


it appearsto be {o, At 


And by the ſame Author , Lib. 7. 40. al- 
though any other Conſideration, than what 
is a Deed, may not be Averred; yet where 
there is an Expreſs Conkderation in it felf 
in the Caſe; as where a 'Ulſe of Land is 
limited co a Wife; this implies a ſufficient 
Conſideration in it ſelf, and therefore needs 
no Averment, - 

By Hobart 32. an Averment may be upon 
a Will; bur by Ce.1;b.5.68.an Averment will 
not lye of any thing that is againſt or beſides 
that,which is againſt or beſides that which is 
expreſied in a Will , nor of any thing that 
cannot be gathered, to be the Mind of him 
that made the Will, by the Words thereof, 
nor of any thing that doth not cohere 
with the Will, eſpecially if the Deviſe be 
of Lands: As where one Deviſes to 4. and 
the Heirs of his Body,” the Remainder to B. 
and the Heirs Males of his Body , on Con- 
dition that he or they , or any of them, 
thall not alien, &c. In this Caſe no Aver- 


men may be taken by Witneſles, that it was . 


the Intent of the Deviſor to include A. 
withir the Condition by the words He , or 
They,&c. So neither. may an Averment be 
taken, that the Intent was to give it to any 
other behdes the Deviſce. 


But { 


A th& fn kd @ too 


— 
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But by Hobart 50. an Arbitrement in 
Writing, may not, be ſupplied by an Awver- 
ment. And by Bulſtrode, firſt Part, fo. 220. 
and Popham, fo.201. it appears, that if Te- 
nant for three Lives make a Leaſe to ano- 
ther, the Leſſee, in an Action brought by 
him , needs not to aver the Lives under 
which he claimeth, Nor by Goldesborough, 
fo. 97. needs he that ſueth an Adminiſtrator 
upon the Afſumpſir of the Deceaſed , aver 
he had Aflets, after Debts and Legacies 

aid, 

: So by Hebart 297, and Coke on Littleton 
372. it appears, that if a Tenant diſclaim 
upon an Avowry in Replevin, he ſhall have 
Judgment , tho? it be falſe: For no Aver- 
ment will lye againſt a violent Preſumption, 
though it be falſe. | 

By the Book of 34 4.6. 42. and of 9 E4 
4.4. an Averment may be had againſt any 
part of the Rolls or Records of County- 


5 Courts, Hundred Courts, Courts-Baron, or 


ov, 


other Courts belonging to Lords of Mannors. 

But by Dyer 348. 177. no Averment will 
lye againſt ſuch a Retorn as is definitive to 
the 'I'rial of the thing Retorned ; as the 
Retorn of a Sheriff upon his Writs, the 
Retorn of the Mayor, Aldermen and She-' 
riffs of London upon a Writ: of Habeas 
Corpus, ſent to them, and the like. 

Burt if it be ſuch as is nor Definitive, as 
upon a Reſcous, or the like , there an Awver- 
”ent, and a Trial upon it may lye, So, if 
it be ſuch a Retorn as may cndanger a mans 
Lite or Inheritance. | 

D 4 Allo 
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Alfſoby the Statute of 1 E4. 3. cap. 3. and y. | 
Goldesbrough 129, 130. and Croke 2 Part, :} 


fo. 13. an Amverment will lye againſt the 
Bayliffs of Franchiſes, ſo that the Lords } 
thereof be not prejudiced thereby. | 
The ſame Law of Certificates: For by 
Co, Lib.7.14. & Lib.g.31. and Bro.Abr. 332. 
no Averment will lye upon ſuch a Certifi- 
cate, as is a Definitive Trial in Law of the 
thing Certified ; as the' Certificate of a Bi- #! 
ſhop touching Baſtardy , Excommunication , | 
Marriage,Oc. > 
Bur by Co.Lib. 7. 14. & Lib. 8.121, and 
Leon.x Part, Caſe 2.85. an Averment may lye, 
and ſhall be received againſt a Certificate 
which is only to give. Information , and in 
the Nature of a Trial ; and may allo lye 
againſt a Certificate upon a Commiſſion our 
of any Court ; and may likewiſe ' be re- 
ceived againſt the Certificate of Commiſlio- | 
ners , that affirm a man to be a' Bank- 
rupt. | 
But by Bre. 332. If a Biſhop Certify, that 
ſuch a Parſon doth not pay his Tenths 
Faxta formam Statuti, no Averment ſhall be 
received againſt it. | 
And- in More, Caſe 295. an Averment 
will not lye againſt a Juſtice of the 
Kings Bench, or Common Pleas, and the Cuſtos 
Brevium , quod babetur Warantum Attorn', 
2lbeic the Party himſelf (againſt whom che 
Certificate is?) be dead, and a Scire facias 
3iffued out againſt his Heir. Os 
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So in Yelyerton 34. an Averment will not 
be admitted againſt a Fine-taken by Com- 


3 miffion, that there isno ſach man of the 
# Name of one of the Commiſſioners. 
s By Co. on Littleton 171. If a Partition be 


by Writ, although it be unequal it may not 
be avoided by Awverment ; for ſuch Awver- ' 
ment againſt the Retorn of a Sheriff, ſhall 
not begood : But by Winch , in his Reports 


{ fo. 100. an Averment may be made in ano- 


ther Action, tho' not in the ſame. 
' By Co. Lib.8.31. and Dyer 244. and Plow- 


2 der 277. where a man hath two Sons of one 


Name , and one of them hath been long 
abſent and thought to be dead, and this is 


 & che Eldeſt, and by Will he gives his Land 


in general to his Son of that Name , and 
the Eldeſt Son is alive: In this Caſe an 
Averment will lye, that it was his intent to 
give it 'to' the Youngeſt, and not to the 
Eldeſt Son ; and upon a Trial the Jury may 
find it fo. £ 
But by Co. Lb. 4. fo. 4 no Averment will 
lye, that the Deviſe was to any other ule, 
but to the nſeof the Deviſee himſelf. 
| And by Godbdlt in his Reports, fo. 1 31. If 
one deviſe Land to the Heirs of F.S. and 


8 the Clerk writes it, ToJ.S. and bis Heirs ; 
& this may be holpen- by Averment , for the 
& Intencis written, and more, and it ſhall be 
& naught for what is againſt his Will , and 


ood for the reſt. Bur if the Deviſe be to 
.S. and his Heirs, and it is written , but 


= zo the Heirs of ]. S. there an Averment will 


* not help: For an Averment to take away 24 


Sar s 


- Marims,xc. of Pleading. 


Surpluſage., ' is good ; but not to increaſe 
that which is defective in a Will. 7 
And Note, That an Awverment. will lye ©: 
againſt a Teſtament, or Letters of Admi- i; 
niſtration, although they be under the Seal | 
- of the Court, and it ſhall be tried by the 
Country. - | K: 

And by Godbol: 2 14. an Averment may be, * 
that one is Sued out of his proper Dioceſls, ** 
if it doth not appear in the Libel , where 3 
one is Sued in the Arches. So where one !?} 
Sueth in the Court of the Admiralty, for a 
thing done upon the Land, an Averment may i 
be, that the Contra was made inf7a Corpus Þ 
Comtatus. 4 

And by 20 H.7.11.an Averment, in ſome | 
Caſes, ſhall be received againit a Verdict, # 
to prove,it falſe. Le 

But by Dyer 242. If the Matter contained i de 
in an Award, and the Matter contained in i de! 
the Submiſſion of that Award , do not agree, þy £5, 
it will hardly be ſupplied by Awverment, 

And laſtly, by Coke's Commentary upon | tu! 
Littleton, fo. 352.6. it appears, that the Uſe i 2+ 
of an Averment is, to aſcertain that to the i# Re 
Court which is generally or doubtfully al-. þ th 
ledged, that fo the Court may not be per- | 
plexed, of whom, or of what it ought to be MF Cl 
underſtood ; and a man ſhall never be i Pa 
Eſtopped from making ſuch an Awverment, |; 
to aſcertain the Intent of the Parties ; if ic | Ww! 
be not utterly inconſiſtent with that which % 
is alledged : For an Eftoppel being to Con- {# Ar 
clude a man from ſpeaking that which 
15 Truth, muſt be certain to every —_— 7 Pa 

___ 
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UN and ſhall never be taken by Argument or 


Inference. 
3 Bur of this ſee more Tit. Efoppel , 


Next in Order, ſome Points ſhall be dif. of Pleas in 


cuſſed rouching Marters it. Bar; and herein Bar. 


= ſhall be ſhewn, Whar Pleas are ſufficient in 
*® Bar for the Matters of the ſame, and what 
*Znot. And, | 
"3 Firſt, What Plea is good in Bar without 
bs Deed. 

*7 Touching which there is a Maxim in Law, 


7 That where the Ation lieth meerly upon the yoggin in Law, 


8 Deed, as upon a Bill , or Obligation, or 1he like, 
J there no Plea can go in diſcharge of the ſame, 
8 without Deed; as all the Books agree. 
= Yet 1o H. 7. 14. if one-Count upon a 
2 Leaſe by Indenture , or a Bailment by In- 
= denture , the Defendant may plead N;/ 
£2 debet, or Non detinet, but not Non dimiſit, by 
= Littleton. 

* ZQuzere, of a Bargain and Sale by Inden- 
ture, for Mony to be paid at a Day : For 
= 28 H. 8. Dyer 20. upon a Bill teſtifying a 
2 Receipt of Mony to be laid out in Pruans, 
2 the Defendant ſhall not wage his Law. 

| Thelike 37 H.6. 18. in an Annuity with 
2 Clauſe of Diſtreſs, Levied by Diſtreſs, or 
= Payment without Acquittance , a good Plea : 
2 Otherwiſe, if granted without Diſtreſs; 
2 where holden allo, that if one be bound in 
2 a Bond, with Condition to pay ſuch an 
# Annuity, be the ſame with Diſtreſs, or 
2 without, he may (as I conceive) plead 
2 Payment without Acquittance , becauſe 
2 ; COtſl- 


£2f Bars to 
2vaid Circuit 
at Aion, 


MBarims,ac. of Pleading. 


£10N. | 
And by 27 H. 8. in Statam's Caſe, in an 


' Action againſt the Sheriff, upon an Eſcape, 


becauſe the Action is not meerly upon the 


£ 
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contained in the Condition of the Obliga- '* 


Y 0 
i 


Record, as Debt upon a Judgment , the | 


Defendant may plead, That he let the Pri- 


foner go at large by the Commandment of i 


the Plaintiff, 


And yet it is holden in Treſpaſs , for 
eaking away the Plaintiff's Apprentice , Þ 
zrH.6.31, to be no Plea, to ſay, That be- | 
fore taking of the Apprentice away , the 


Plaintiff diſcharged him of his Service, 
without Deed ; quod nora. And fo indeed 
teemeth 1 H.7.14. in Dove's Caſe, in Cove- 
nant againſt an Apprentice. 

And go H.6.40. no Plea in a Scire facias, 
to have Execution upon an Annuity, to ſay, 
That the Plaintiff did deliver him the Deed 


of Annuity as a Releaſe, and afterwards | 


took it away from him again. 


The like ſeemeth by 1 H.7. 14. in Dove's ; 


Caſe before recited, in Debt upon an Obli- 
gation ; yet there holden , That: by ſome 
Pleas, as Matters in Law , viz. Infancy, Du- 


re/s, Razure, and the like, one may avoid a 


Deed entealed. 


In the next place we ſhall obſerve , What 


ſha]l be taken to be good Bars, to avoid 
Circuit of Action; which it ſeems the two 
Jaſt reciced Caſes are not: And therefore 


fee firſt, 19 H.6.62, That if I grant to my F 
Tenant, to hold without Impeachment ot | 
Walt, in Ceſſavir, &c. Or, the King grants © 


o 
co 


| 


7 Ch.z. Of Pleas to Declarations, 
=} to one, to be diſcharged of Diſms, the ſame 
2 may be pleaded by Rebutter , ahd the Party 
4 not put to bring his Aﬀtion of Covenarr , or 


2 to ſue by Petition. 


And fo it ſeems of Waſt , in 21 H.6. 47. 


S be the Grant by Leaſe ; whereof Doubt is 


made afterwards in z1 H.7.23, 30. where 
the Principal Caſe was , That the Obligee 


Þ granted, that if he did Implead the Obligor 
2 (before ſuch a Day) the Obligation ſhould 


be voidz and a good Bar. And upon that 


; Reaſon ſhall the Garniſhee, or Tenant by 
| Reſceir, Rebut by a Releafe or Waranty. 
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| And upon the Reaſon aforeſaid it is, 
that where one Thing is granted in Law , fo 
another , (eſpecially of Things Executory, 
and not chro hl a he be Incerpleaded of 


E that which to hilt appertains, he ſhall plead 


the ſame in Bar of that whereof he made 
the Grant ; as appears by Perkins, in the 
Titke of Exchanges, where Rent is granted 


& for Diſtreſs, 


But yetby 15 Ed.q. 9 Ed. 4, and 24 Ed. 3. 


$ Abridged by 'Brook in” the Title of Cond:- 


$ions, 61. .it ſeems in that Caſe to be to the 
contrary, becauſe Executed, and therefore - 
not like where an Annuity is granted pro 


@ Conſilio. The like, where one holdeth to 
Inclofe, taking the ancient Pale , or where 


one granteth to me an Annuity, to have 2 
Gorſe, or a Gutter in my Land , becaufe an 

Eaſment. | 
And by 15 H.7. 10. If you Covenant to 
ſerveme, and I to give you Five Pounds 
for your Service: Oy, you Covenant ro 
Marry 


46  Barims,gc. of Pleading. 


Marry my Daughter; and I, in like man- *7 
ner, to give you Twenty Pounds, asa Mar- 
riage Portion : If you ſerve me not, or -: 
Marry not my Daughter, I may plead the :7 
ſame .in Bar. Otherwiſe, if the Covenant * 


© 2 EE 


on either part had been expreſly , and not | 
depending upon the others At. _ 


How to pleas Next ſhall be ſhewn, In what manner one 


the Perform- ſhall plead in Bar, the Performance of a 


ance of 2 Con- Condition of an Obligation, And, 'F 
dition of an Firſt, Touching the Performance of Co- 
venants in Indentures, omitting the variety 
of Ancient Books, it appears 27 2.8.1. and | 


Obligation, 


33 H. 8. Brook, Covenant 35. That the De- Þ 
tendant ought to plead the Indenture , and 
the ſpecial manner particularly , how he. 


hath performed every Cqyenant. 
See alſo accordin : 


279. and 28 H.$. Dye? 29. But, as it ſeems 
there, need not aver , que ſunt omnia -& | 
ſingula Conventiones,&c. becauſe referr?d to a þ3 


Matter in Writing: The like of a Record. þ7 1 


And for that Reaſon , it ſeems of neceflity, | 
c that he need not to plead, prout ins eadem 
Indentura. Quare tamen. 

But if not referr'd to Writing or Record, as * 
hath been ſaid before, then it ſhall be other. 7 


>w%vt 5 


wiſe: As,if I am bound toEnfeoff you of all '# 


my Lands in Dale, I muft ſhew the Number 7 

of Acres, and plead alſo, que ſunt ommiaz@c. 

Note. Yet now, at this Day the Courſe of the | 
Practice is, (notwithſtanding the Cove: fi 

nants are reduc'd into Writing , after 

they are recited in thePlea)toinlert this 

Clauſe, Prout per eandern Indenturam ple- \* 


nite apparet. And 7 
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And as to Pleading Performance of the 
Conditions of Obligations, they do vary 


2} according as the ſeveral Caſes are. And, 


47 


Kirſt, By 28 H. 8. Dyer 3o. the Condition Conditicas to 


Plaintiff did peaceably continue his Poſ- 
ſeſfion, until ſuch a day, at' which time the 
Lord diſtrained for Rent 3 and a good 


# Plea. 


But 30 I $8. Ibidem 4.3. where the Condi- 


Z tion was, to Warant and ſave harmlefs 


2 againſt Lord and King, and to have and 


peaceably Enjoy. The Defendant pleaded, 


: Luod habuit & pacifice gaviſus fuit; where 


ſaid by divers , that the Plea is ill, and bur 
Argumentative, that is, he hath peaceably 
Enjoyed the Land ; Ergo, he hath Waranted 


| the Land, and ſaved the Plaintiff harmleſs : 


For he might be Impleaded in a Precipe, 
and the other not waranted , and-yet hold 


it peaceably, or might be diſtrained for Iſſues 


loſt,&c. and therefore ought to have plead- 
ed expreſly , quod non fuit dampnificatus per 


7 Regem nec per aliquem alium ; or, that the 


Plaintiff was Impleaded, and he did wa- 


J rant, &c. Quare inde, for Baldwin, e 
3 contra. 


The Condition of an Obligation (z Ez. 


* Dyer 184.) was to warant, defend, or fave 


harmleſs, as well the Perſon of the Obligee, 


; as the Premiſſes, againſt one Culpepper ; where 
7 the Defendant alledged in his Bar a former 
Z Leaſe, by reaſon whereof neque /e Obligee, 


Z nec les Premiſſes poſſint nec potuerunt eſſe damp- 


nificas* 


& was, That the Oblipee ſhould peaceably enjouy,&c. fave harmists. 
Z And. the| Defendant pleaded , That the 
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Parims,gc. of Pleading. | 
nificat” per JG (Calpeper.) To which | 


the Defen 


was ill; and that he ought to have pleaded, 


Non fuit dampnificatus, or the Special Matter, i 


and Conclude, 1/int non dampnificatus ; and 
the Plaintiff's Replication, for want of a pro- 
per Concluſion, / alſo, 


And 3 Eliz. 1bidem 186. in the like Caſe, | 


the Defendant Pleaded, quod Quer? non damp- 
nificat* fuit per A. and the Plaintiff in his 
Replication ſhewed a Special Damage, and 
Concluded, Er iſſint dampnificar? ; and the 
Defendant by his Rejoynder pleaded , Vu! 
riel Record; quod nota. 

Note alſo, That in an Action of Covenant, 
brought 28 H. 8. Dyer 31. One of the Cove- 
nants in the Indenture was, That the Defen- 
dant ought to make and ſuffer for the Afſu. 
rance of the Plaintiff, all things that ſhould 
be deviſed by the Counſel of the Plaintiff, 
if he were required: And the Defendant 


\ taking Proteſtation for Plea, ſaid, that he was 


not required. To which the Plaintiff Re- 
plied, That F. S. was of his Counſel , who 
deviſed a Releaſe, which he required the 
Defendant ro Seal; but he refuſed to do the 
ſame : To which the Defendant Rejoyned, 
Que ne Refuſa pas ; and by all the Count 
holden a- Departure, and that tlie Defen- 
dant ought to have Pleaded ar firſt , Non 
requiſitus fuit ; and the Plaintiff in his Re- 
plication needed not to have ſpoken of any 
Refuſal. But where the Condition was, - 
[3 


ant Replied the Special Matter in * 
Law, without Concluding, Er 5/int og 
ficat'; where holden the Defendant?*s Bar þj 


Ch.2. Of Pleas to Declarations. 


the Perforttiance of an Arbicrement of F.S. 
| touching, &e. ſo as it be delivered in wri- 
ting before,&c. 

The Defendant, Mich.7 &8Eliz. Dyer 24.2; 
& 143. pleaded by Proteſtation »on m— 
Y fc. Pro Placito quod predifti Arbitratores 
ante, &c. non deliberaverumt, &xc. Upon 
which the Plaintiff in his Replication, ſhewed 
when, and where the Arbicrators made the 
Arbicrement, and the ſeveral parts thereof, 
and | alledged che Breach in one Point : 
Upon which Replication the Defendanr did 
Demer ; becauſe in his Plea he anſwered not 
the delivery of che Arbitrement , but by a 
glance, and not diredly. 

Note the words of the Condition and the 
Plea; notwithftanding quod Arbitratores non 
diliberawerunt, &c. and good: 

Ic appears by Cre. 2 Part, fo. 352. in the 
Caſe of Sraine againft Wilde, that where 
' there was Debt brought upon an Obligation, 
to perform an Award of all Suits and De- 
mands between the Parties, ſo as it be made 
of, and upon the Premiſſes, ready to be 
8 delivered to the Parties before ſuch a day, 
&e. and that they made ſuch an Award 
de &r ſuper Premiſſis , ſtil. that the Plaintitf 
ſhould have 'and enjoy a Horſe in Contro-. 
verſy between them, and that the Defen- 
dane ſhould pay him 3 /. before Michaelmaſe 
towards his Charges s and they ſhould Re- 
leaſe each to other all Matters whatſoever 
between that and AMitbaelmaſs. And the 
Plaintiff aflignd Breach tor Non-payment 
of the 31, And on Les y. held _ 

(af 


Marims,zc. of Pleading. 


for the Plaintiff. For tho' it was pleaded, 
That the Arbitrement was made de & ſuper 
Premiſſis ; yet theſe General words will not 
help the Plaintiff, unleſs he ayers, that there 
were no more Cauſes between them,and then 
the Releaſe appointed being woid, there is 


nothing Ordered for the Defendant's benefit. | 


See more of this 7 H. 6.6. 39 H. 6. 9. 
2 R. 3.15. and 22 H.6.22, | 
' So in Tyer's Caſe, Trin. 25 Car.1. in Banco 
Regis , Stile*s Rep. fol. 4. Where in Debt 
upon an Obligation to perform an Award 


made the 1oth of May, ready to be de- | 


livered the 11th of A4ay. The Defendant 
pleaded, quod Arbitratores nullum fecerunt Ar- 
bitriam, &4c. To which the Plaintiff Replied, 
Thatthe Award was made the 1 0t6 Day of 
May, ready to be delivered the ſame 10th 
day of May. The Defendant Demurred 


for Duplicity and Departure : Reſolved, Not: | 
It being a thing whereof Ifſue is to be of | 
the Award, and not of the Day of the 


Award. 


But by 1 Leon. 71. in Bret and Andrew's Þ , 
Caſe, In Debt on an Obligation with Con- #3 
dition to perform an Award , which was, |; 
To deliver uy all the Houſes that be bad. "The | 
Defendant pleaded, That he delivered up all, 


&c. without ſhewing what they were , and |: 


Adjudged i: And where ic was Awarded, j , 
That he ſhould diſcharge and ſave harmleſs A. 
from ſuch an Obligation , he pleads, Non 


dempnificatus ; and ill alſo : For he was 8 
not only to ſave him' harmleſs, but ro i 


diſcharge him of the Bond , and both of i} ; 


Ch.z. Of Pleas to Declaratſons, it 
| them ought to be ſhewed, how dons partl-. . A; 
cularly. Ne ; 
So by 27 H6. 1. —_ upon an Obliga- 198108 
tioa with Condition'to perform an Award ; +; 
which was, To Enfeoff), or Releaſe, 0: pay 205. 41 | 
The Defendant pleads Performance generally , W- 
not ſhewing which of them he hath per- ik 1 t 
8 formed; and 4. For although Performance 4 
of any one of them would have been a © 
good Excuſe, yet he muſt ſhew what he hath Vt Bk 4 
performed. No. $! 
SO Bendlee's Rep.5. A.and B. were joyntly [2's 
and ſeverally bound to ſtand to an Award IN 20 - 
to be made between them and F. S. The ; 4's 
Arbitrators Awarded , that 4. ſhould pay Het] 
30 5. to B, and that B. ſhould pay unto F.S, " 
Ten ſhillings. In Debt on the Bond ic will 185 
be no good Plea for A. to ſay, that he had [by | 
Z perfarmed the Award , without ſhewing in 4" IHE 
2 what manner it was performed ; and like» UOEEN 
2 wiſe how B. had performed it, for he is 6008 
= bound to him alſo. if. 3wRP 
* And inSkinner and Andrews's Caſe , Hil, TE IGs 
= 20 Cay. 2. in Banco Regs ,. Rotulo 2.92. In 183 $1 1? 
{3 Debt on a Bond, to perform an Award, WR 1 
4 ltaquoditbs made before the 25th of March; 4 Fil 
3 where the Defendant pleaded, Nul Arbirre- $\ 
2 ment fair. To which the Plaintiff Replied, 1-08 
{3 that ante wiceſmun ſeptimum diem Maii , [24 Mok 
= the Arbitrators made an Award , and goad, HUt-1 
2 without ſaying, Infra rempas limitar 3 far WE f 
= they may Traverſe nullum Arbitrium, fc. jw 
2 without Traverſing the Day, and if it be not Wo it: 
i before the Day; the Jury is baqund to find | Me 
E E 2 Nets, [138 
} 


TH >» 


z 


Marim?,fc. of Pleading. 


Note, by» Dyer 75. Kelway 1%1. Plowd.1 1: | 
19 H. 6.37. there is a ditference between | 
* Arbitrement and Concord : For ah Arbitre- | 


ment may be pleaded, tho' the time of Per- 
formance of it be not yet come; but a 
Concord muft be Executed and fatisfied be- 
fore it can be pleaded ; for there is no wa 
to force the doing of it, as there is in Caſe 
of Arbitrement. 

By Bridgman?s Rep. 58. it appears, That if 
the Arbitrement be made of a thing ſub- 


mitted unto, and of other things, it will be | 
good for what is ſubmitted unto, and void þ 


for the reſt ; and a Breach laid in that which 
was fubmirted unto , will give good Cauſe 
of Action. | 

Vide Croke 2 Rep. 49. Edwards verſus Marks, 
in Debt upon an Obligation with Condi- 


tion, To appear in the Court of King's Bench | 
( ſuch a day) and there Ele& two Arbitrator, 
ho (with two more to be Elefled by the Plain-Þ 
tiff) ſhall Award , &c. The Defendant 
pleaded , That be appeared there at the Day, 
end there Elefed two Arbitrators for bimſelf ; 
but that the Plaintiff was not there time enough |: 
for the Award to be made, nor had the Phainiif 
his Arbitrators there; and good. [4 
Burt in the Caſe of Corbet werſies Cooke, 
Cre.3.4.66. In Debt upon an Obligation with 
Condition, to appear in the Court of King 


Bench \uch a day, &c. The Defendant 
plead:d, That the Court was Adjourned to 


Hartford, and that he appeared there, ani 


Adjudged to be i/, becauſe he ſaid not prowf 
patcs per Recordum. : 
o 
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So in Dighton and Clark's Caſe, 2 Leon.199. 
Debr was brought upon an Obligation , the 
Condition whereof was, That F.S. ſhall not 
diſturb the Plaintiff in his Poſſeflion , by 
any Indirect means. To which the Defen- 
dant pleaded, That he did not diſturb the 
Plaintift in his Poſſeflion by any Indirect 
means, but by due Courſe of Law ; and 
Objected, the Plea i/, becauſe not ſhewed 
how by due Courle, viz. what Suit : But 
Agreed, the Plea had been good, if he had 
only iaid , Nut disturbed by any Indirett 
means ; but doubted if not z//, becauſe he 
Pleads over by lawful Means , and fays not 


what, {o that it may be tryed. 


So zby Latch Rep. 16. and 1 Leon. 136. In 
Debt upon an Obligation, with Condition 
(inter alia ) for the Obligor to Account : 
To which the Defendant pleads, Conditions 
performed. The Plaintiff Replies, That 
the Defendant did not Account, and 2, 
becauſe he ſhews not what he had to ac- 
count for: And difference is taken , when 
the Condition is in the Negative, Not zo do 
a thing, then *tis ſufficiene to ſay, he did 
not doit; and when in the — to 
do, as fo performs his Office, or to Enfeoff him 
of all 4 poor pd he webs. ſhew - 
what -his Office was, and what Lands hz 
had, and that he did Enfeoff, &c. 

Vide Mich. 2 R. 3 fo. 17. Placito 44. & 
Trin. 4 H.7. Placito 6. 


It appears by 9 E4d.4.12. and other Books, Bar to Com- 
That W a Bar be good to Common Intent, 992 ntouts 


it ſufficeth. 
E 3 But 


MNarims,qc. of Pleading. 


 Butby 22 E.4.83.1f the Defendant pleads 
in Bar a Record or Eſftoppel, that muſt be | 
certain and good to every intent. | 

And therefore in 2 H. 6. r. the Defen- 
Jdant in Maintenance did plead , That the 
Party was his Servant, and that he did Re- 
tain A, to be of his Counſel; and, for the 
Reaſon aforeſaid, it ſhall be intended. , that 
he retained him with his Servants Mony, 
and not with his own Mony ; quod nora. 

And by TouchHtone of | Precedents, Tit. Pleas 
and Pleading, fo. i192. Reg. 7. a Bar may be 
good to a Common Intent , tho' not to 
every Intent; as if Debt be brought againſt 
five Executors , and three of therh make | 
defaulr, and ewo appear and plead in Bar a | 
Recovery had againſt them two of 300 /. 
and that they have nothing in their hands | 
over and above that Sum. If this Bar ſhould jk 
be taken ſtrongeſt againſt chem , 1 ſhould 
be Intended that they might have Abated þ# 
the firſt Suit, becauſe the other three were 
not named, and fo the Recovery not duly 7 
had againſt them ; but according to the #7 
the Rule the Bar is good : For that by Com: 2 
mon Intendment it will be ſuppoſed, that 
the ewo others did only Adminiſter, and fo |}: 
the Action well conſidered , rather than to iz 
1magine that they would have loft the bene- 
ft and advantage of 'Abating the firſt Writ. | 

So by 3 H.7.%. Plowd. 26. If a Bar bave 
Matter of Subſtance in it,and be good toCommon | 
Intent, it is ſufficient , albeit it be not good 0 |; 
every Special Intent. As where one Sues as ji 
Executor , and the Defendant faith , mou F; 
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Ch.2. Of Bleas to Declarations, 


the Teſtator made the Plaintiff and one 
F.$. Executors, and do not fay after this 
That he did not make the Plaintiff Execu- 


tor ; yet this may be ſufficient. So in 


Treſpaſs, where the Defendant pleads, that 


the Place is his Freehold, this is good ;, yer 


che Plaintiff may have a particular Eſtate. 
So upon an Obligation to perform Co- 
venants; the Defendant  alledgeth two 
Covenants, and faith, he hath Performed 
them, and doth not ſay, There are no more 


Covenants in the Deed to be by him per- 
formed ; yet this is good, for it ſhall be In- 


tended that there are no more for him to 
rform. 

- But Ibidem, No ſubftantial part of a Bay 

may be omitted : As, where one is bound to 

do a thing between ſuch and ſuch a time ; 

and the Defendant faith, That he did it, or 

did it before the Day; this is not ſufficient, 


but he muſt ſhew, that he did it ſuch a Day 


within thoſe times. So if one faith, He 
was Lord of a Mannor, and entred for an 
Alienation in Morimain, and do:not ſhew 
that he did it within the Year; for this 
ſhall not be Intended, unleſs it be ſhewed. 
Yet per Plowden puis 2.8. If one plead 2 
Feoffment in Bar, it ſhall be allowed as good, 
albeit it-might be by an Infant, or per Dureſs, 
&c. unleſs ic be ſhewed on: the other fide. 
And if the Leffor Covenants with the Leſlee, 
that if he be ouſted within the Term, that 
he ſhall have as-much other Land, -he muſt 
ſhew that he was Ouſted on fach a day in 
certain within the term. 
E 4 Sf.) 


Marims,fc. of Plcading. 


£0 to plead in Bar , that F.S. died ſeiſed, | 
486 R. S, Entred as Son and Heir to him; | 
this is good , tho' he ſay not that he was his | 


Heir ; for that ſhall be Intended, and the 


- beſt ſhall be taken for the Defendant. 


Jo Ibidem, in an Aſlize, if the Tenant 
plead in Bar a Diſcent to the Plaintiff, and 
two others, and that he hath the Eſtate of 


one of them; it is good, and yet he might 


have it by Diſſeiſinz but it ſhall be taken in 
the beſt Senſe, that he had it lawfully. 

So per eandem, in Colthirſt's Caſe, where 
the Anceſtor is Tenant pur auter vie , and the 
Hyir pleads, chat he Entred as Heir to him, 
and ſays not, that he Entred fr# after his 
death, for Occupanti conceditur. 

And 1bidemn, if a.Leaſe be made to A. and 
B. for Lite, the Remainder to C. and if C. 
ſhall dye during the Life of 4. or B. then 
that it ſhall remain to E. for Life , /s ip/e 
wellet eſſe Refidens,&c. and E. (being Defen- 
dant) pleads his Entry, after the Qeath of 


A. and B. and C, and doth not ſay, when 
they died, nor when he entred ; yet held to 


be good ina Pl:a in Bar, 


For per eundem 32 & 33. if it be a Con-| 
dition, it ſhall be Intended that the Defen- | 
danr did Enter as ſoon as his Title accrued; 
 andif the Caſe be otherwiſe in truth , than| 
by Common Intendment ir is taken to be, } 
the Plaintiff muſt fer it forth jn his Plead-| 
ing: As in a Formedon 1n Diſcenger , if the 
Tenant pleads in Bar a Releaſe of the Le | 
mandant, withput Waranty, it is good; and} 
| Yet the Releaſe might be made by the} 

oF Deman*} 


Demandant in the Life of his Father, and 
chen ic is no Bar tothe lſſue, 

But it ſeems by Brock, in his Title of 
Pleading, 155. that in a Declaration or Re- 
plication this way of Pleading is not good : 
For tho' a Bar may be good to Common Intent, 
_ jet & Declaration ( and conſequently @ Replica- 
tion, or other Pleadings of the Plaintiff ) ought 
50 be good to every Intent. 

But by Co. Lib. 3.52. If one declare upon 
an Eſcape in London, and the Defendant doth 
Juſtify by the Taking again of the Priſoner 
in another County, and anſwerech not the 
Eſcape in London 3 this will not be: good, 
for every part of the Charge muſt be an- 
{wered. | 

And Laſtly, It o_ by Hobart 127, 
128. that a Plea that hath ſome Matter of 
Law in it, tho' it ſeems to amount but to 
the General Iſlue, is always allowed. 


Note, There be ſome Plas in Bar, 190% Upon what Pleb 
* which the Plaintiff ſhall bave Preſent Fudg-t d Pala 
ve pre- 


As 16H. 7.19. where in Covenant to ©* Jogmens 


= ment. 


Perform Divine Service; The Defendant 
4 pleaded , that the Chappel was decayed. So 


in Caria Claudends, if the Defendant plead - 


= Sufecient Incloſure; or in Warantia Charte, 
= Nient Implede ; or in a Writ of Meſye, Nient 
4 Dir? in ſome Default; or upon the Plea of 
4 Riens Arrere in Annuity; or upon Ne ſur- 
i charga pas in Admeaſurement of Paſture ; or 
iy Ne diſturba pas ina Quare Impedit,&c. 
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Parims,fc. of Pleading, | C 


In other Caſes the Plaintifſ, _= the Defen- | 
dants Plea, (ball be barred for the preſent, and i & 
yet afterwards have the Effe& of bus Suit by Bf fa 
Scire Facias, or the like Proceſs upon that Fuds- | wi 
went, or by New Aion. 7 dc 

As appears in 19 H.6.27. in Debt againſt 
an Executor,who pleads Plene Adminiſtravir, 
which is found for him, and ſo the Plaintiff | 2, 
is Barred pro tempore, vis. until Aſſets come | 
afterwards to the Defendant's Hands, and i Dc 
then the Plaintiff may have a New Aion. i Ac 
So in Debt againſt an Heir, who pleads | ms 
Riens per Diſcent ; or in a Formedon pleads | be 
the Waranty of his Anceſtor with Aſſets, and MM cox 
after the Aſſets are Recovered againſt him, | 21 
he ſhall have a New Formedon ; and if he BS W 
Alien the-Aſers,, his Heir ſhall have a New | Le 
Formedon. ; 

But as'21 H.7.10, where in Formedon , Cui ji Plc 
in vita, Mortdanceſtor, and the like , ſuch a Þ5 bu 
Plea is pleaded either againſt the Iſſue in ÞJ 4 
Tail, or the Heir of Tenant by the Cour- Þj _ 
rely, &c. and ao Aſers found, and after Þ* Ar 


| Aſſets diſcend , the Defendant in the firſt Þ} M 
_ Action ſhall have Scire facias for the Aſet:, 


if the firſt Action be a Fermedon ; other- | 
wile, as ic ſeems, for the firſt Land. Quere. | 


And fee 13 H.4. and 4 H.6. Bro. Tit: Scire A 


+ 
B33 


bY, 

2 

2% 
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afterwards Aſſers diſcend ; whether - the an 
Plaintiff be not driven to a New Aion, or Þ dar 
may have a' Scire facias thereupon, ſcil. upon Þ#* Plc 


Which Þ 


the firſt Judgment, 


;9 


Ch.z. Of Pleas to Declatatfons, 


Which ſeems not by the Books 4o E4. 3, 
& 43 Ed. 3. abridged by Brook in Tit. Scire 


$ facias 19 & 29. where a difference is taken 


when the Plaintiff is Barred, and when he 
doth Recover. 


In the ext place ſhall be ſhewn, How av Of Plating 


Accord or Arbitrement i a good Bar. 
And for this fee firſt 4 H. 7. 16. That in 


Debt upon a Contra#, Leaſe, or Arrerages of 


Account before the Plaintiff himſelf, Arbirre- 
ment is a good Plea, (although the Demand 
be certain; ) otherwiſe of Arrerages of Ac- 
count before Auditors , becauſe it ſeems to be 
Matter of Record, and the Defendant cannot 
Wage his Law, Qz. then in Debt upon a 
Leaſe for years. 

And 13 E4.4. 5. is, That an Award is-no 
Plea in Attaint, or other Matter of Record; 
but if the Matter of Record be mixt with a 
Matter en fait, then it is a good Plea. 

Bur in Waſt, as is '11 H. 7. 13. Accord or 


* Arbitrement no Plea , (becauſe the Action 


Mixt, nor in any Real Action 5 but in 
Forger ef Faits , and other AQions upon 
_ » Accord or Arbitrement is a good 
Plea. : 

But 5 E4.4..7. this difference is taken, that 
Accord pleaded is not good, without a Satif(- 
faction executed before the Adtion brought, 
and that it muſt be Executed in the,whole, 
and not in part; (as is 6 'H. 7. 10. ) But an 
Arbitrement is, without Execution, a good 
Plea, becauſe an Aion lieth thereupon. . 


And 
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Concluſion of the Plea muſt be confidered, 


Aarims,tc. of Pleading. 


And therefore 19 H.6. 29. the Defendant 
did plead, That in Satisfaction he gave the 
Plaintiff a Pottle of Wine , and did not 
plead the ſame by way of Accord, ſoy priſt. 

But fee thereof more eſpecially for the 
Pleadings in the Books of Entries. 

And in ſome Actions, eſpecially Actions 
Real, the Waranty of the. Anceſtor of the 
Plainciff ſhall be a good Bar ; but then the 
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which appears by the Books of Enrries to 
be, Sz encounter le Garanty ſon Aunceſtor qui 
Heir,&*c. | | 
Bur as it appears by 14 #. 4.and MH.7. 
22. and other Books in the Title Garanty in 
Brook*s Abridgment , the ſame by the better | 
Opinion, is no Plea in Treſpaſs, until che 
Freebold come in debate. 5 
Yet 21 E4.4-18. Ibidem 63.the Defendant | 
in Treſpaſs did plead, Thar F. S. was ſeifed | 
in Fee, to whom the Anceſtor of the 
Plaintiff did Releaſe with Waranty , whoſe 
Eſtate the Defendant had, and Concluded 
vt ſupra ; and there is no Queſtion made, 
whether that Plea mighe be in Treſpaſs; 
bur whether he that made himſelf no Title, | 
ſhall plead the ſame. # 
Notwithſtanding 29 H. 6. 20. in Treſpaſs | 
upon the Statute of Rich. the Feotfment BF 
of the Anceſtor of the Plaintiff, with Wa- L 
ranty, holden »o Bar : But there it is ſaid, | 
Thar if the Defendant plead his Free-hold, 'R 
the Plaintiff may haye the Plea aforeſaid, 
and Conclude, | # ante ſi encounter le fau 
{on Anceſtor ,&c. Ne W 
nd 
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Ch.z. Of Pleas to Declarations; 


And to H.'7. holden no Ples , thac the 
Plainciff did Confirm to the Defendant 
Leſſee for years with Waranty ; nor that in 
Aſſize by 'Tenant by Statute , the Waranty 
Collateral of his Anceftar, a good Bar, be- 
cauſe but a Chattel demanded ; yet there 
holden, that a Ward may be granted with 
Waranty, and the Voucher may be in a Wric 
of Ward., 

And ſee 5 H.7.18. and other Books, in the 
Title of Waranty , and 22 H. 7. That a Sale 
of a Chattel, without Eſplees of Waranty, 
bindeth not the Seller to Warant , and thac 
Waranty alſo muſt be made at the time of 
the Sale, and not after , and no advantage 
thereof to be taken by way of Bar, but by 
way of Action ; quod nota. 


In the next place we ſhall conſider, where quits Baz. 


the Plea of Auterfoits bar ſhall be a good 
Bar, and where nor, 

And therefore for that, firſt, ſee 12 EJ. 4. 
= and Bro. Aition ſur Ie Caſe 92, & 110. that 
21 Ley gaper ini Detinue, is a good Bar in an 
3 Action on the Caſe for the ſame Goods, 

And by Bryan 2 R.3. 14, 19.in Account 
upon Goods delivered, it is a good Plea ro 
ſay, That in Detinue before broughe by 
the Plaintiff, the Defendant did Wage his 
Law. 

And ſo ſeems 15 E.3. Fitz. Aſize 96. that 
in an Aflize, a Retraxit by the Plaintiff in 
another Affize, is a good Bar : Otherwiſe of 
a Noyſuir by Experience ; for until the Sta- 
tute of Second Deliverance one might have 
one 
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Parims,zc. of Pleading. | 


one Nonſuit after another in Replevin «4 
infinitum ; quod nota. bb 

But if the Plaintiff be once barred by 
Judgment, in the ſame or in one of the like 
Nature, orin an Action of a higher Nature, 
he ſhall be alſo Barred in another meaner 
Action. | 

But as it appears in 14. 4{ze 6. the Ufing 
of a Writ of Entry is no Bar in a Formedon ; 
nor in an Aſſize, to plead, That the Plaintiff 
had of this Land brought a Formedon; but 
the ſame is a good. Plea to the Writ: And ſo 
1s 4. Ed.3.Bro.Bar.6 1. | 


But, as it ſzemeth, to Plead a Recovery of : 


the Land in queſtion againſt the Plaintiff ,or 
one whoſe Eſtate he hath in the ſame, or 
higher Nature of Aion, it is a good Bar, 
by many Books, 


And 18 Ed.q 28. Bro. Foynder in Aion To. Þ 

Hr of 5 Ric.2. 
by three Perſons, a Recovery of a Third parte Þ 
of a Moiety againſt one of them , and Exe- Þ 


that in Treſpals upon the 


c#tion thereupon, a good Bar. 


But, as it ſeems in 21 H. 6.55. no Plea in 
Detinue of Goods to fay, that before in De- | 
zinue and Gerniſbment againſt him (the De- | 


fendant) he did Recover the Goods. 


And 19 H.6. 239. in an Arnuity by Pre- | 
ſcription againſt a Parſon , who Prayed is | 
Aid, and Traverſed the Preſcription, and | 
found againſt the Par/ozx,and afterwards in a | 
Scire facias he would have had the fame | 


Plea again,bur ——_— allthe firſt 
Jury were dead, becauls it was his Defaulc. 


pur 
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Ch.z. Of Pleas to Declarations; 


But ſge Brook,Bar 12. 20 H.6. and 43 Ed.z. A former Re- 
in Dobt, where faid , That if the Defendant Ye? 
plead a former Recovery by the Plaimiff in Plea _ 
Real, or Perſonal, without Execution, it « no withour Exce 
Bar 5 becauſe be that Recovered may ot bs cutin. © 


pleaſure bring a New Writ. 

And fo is 9 Ed.4. 50. in Treſpaſs ; as like- 
ET where Three are bound joyntly 
and ſeverally, but Execution is had only 
againſt one of them; yet this ſhall be 2 
good Bar for the other two. 


S The next Thing. obſervable in Pleading, Where the Ples 
is to know, Where the Plea of the Defendants, ſhall go to 
or one of them , ſhall go to part, or 10 che 


whole. 


For which ſee firſt, 9 £76.46. That if in a 


s Precipe againſt Two, One doth plead in 


Bar for his Part, and the other doth plead a 
Plea that goeth to.the Whole , as Baſtardy, 


J &c. yet it ſhall not bar the Plainciff againſt 
2 the other : Bur it is otherwiſe in a Perſonal 
= A#:on, for there the Plea to the Whole ſhall 
Z be firſt Tried, and if found againſt the 
5 Plaintiff, ſhall ſerve for both the Defen- 
= dants. 


And by 31 H.6.23. If one pleadeth a Plea 
in Bar-in an Aſize, that goeth to the Whole, 
he may at his pleaſure Conclude ie bur to 
the Moiety : Where it is ſaid by Priſor, That 


J if one Pleads a good Matter in Bar, and Con- 
3 cludes ro the Writ, it ſhall be taken in Bar, 


In 
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Of Certainty 


Marims,zc. of Pleading. 


In the next place we ſhall Treat of Cer- 
tainty in Pleading. | 

And firlt , Where the Defendant in ba Bur, 
ſhall be forced to ſet down the Certainty of the 
Land, or give a Name to the ſame. 

For which ſee 5 H. 7.28. in Treſpaſs of 
Goods, the Defendant did plead , that the 
Place was his Freehold , and that he took 
the Goods there Damage feſant ; the Defen- 
dant was forced to fet down the Land in 
certain, becauſe he made Title to the 
Goods; ſo if he makes Title to the Land 
by Feoffment : But otherwiſe, if he Plead 
meerly his Freehold. 

And fo is 22 H.6.24. in Treſpaſs : But ice 
s H.7.2.8. that in Forcible Entry, becauſe the 
number of Acres is ſet down in the Decla- 
ration (as in a Praecipe, or in an Aſjze) 
the Detendant ſhall not in his Bar give the 
Land a Name, or other Certainty , but 
ought to Plead at his peril: But otherwike 
( according to the Ancient PraQtice ) in 
Treſpaſs and Replevin; except (as before) 
where the Defendant pleaded his Free 
hold, and the Plaintiff did not ſet forth 
the Particulars of the Land in his Declara- 
tion, which he is now of late compelled 
to by Rule of Court. 

But for the underſtanding of this and all 
other Matters relating to Practice, 
more fully and at large, ſee before 
in the Introdu#ion of this Diſcourſe. 
And further, for Certainty in Pleading, 
take theſe General Obſervations. - 


Fir ft, ; 


> "a 


Ch.2. Of Pleas to Declaratfons. 

Firſt, ſee Plowden 32,65, 80, 81, 86, 197, 
229, that which 1s alledged. by way of 
Conveyance and Inducement to the Subſtance 
of the Matter , needs not to be ſo Cer- 
tainly alledged, as that which is the Sub- 
ſtance it ſelf; as before , where a Leaſe is 
made to A. and B. for Life, the Remainder 
to C. andif C: die during the Life of. A. or 
B, that it ſhall go to E. for his Life, &c. 
and E. in Pleading ſhews the death of 
A.B.and C.but ſhews no time of their Death, 

And by Plowden 80, 121, 123, 126, 128, 
129. that which a man cannot have Cer- 
tain knowledge of, he is not bound to plead 
Certainly ; nor to ſet forth that preciſely 
that is ouc of his knowledge , or to which 
heis a Stranger , or by Common Intent he 
cannot ſee; as a Deed that belongs to ano- 
ther Man. ; | 

And by Co. Lib. g. 108. that ſhall be ſaid 
to be Certainly pleaded, which may be made 
Certain by Intendment , according to the 
Maxim , 14 Cericum eſt , quod Cerium reddi 
pote#F, 

But Co. Lib. 4. 97. and Plowd.395. that is 
more Certain, which is Certain of it ſelf. 
Yet, where the Defendant in Pleading 
makes Title to himſelf by a Leaſe , Haben- 
dum, for ſo many years as F. S. ſhall name, 
um hoc ,, that F. S. did name fo many , 
there the Averment makes 1t Certain 
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#7 92, many times when there is an Incer- 


ainty in a Caſe, by the addition of a Re- 
erence to a Cgrtainty,ir may be made good : 
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MBarims,tc. of Pleading. 


As Perkins, Seft. 36. an Eſtate is granted to 

.S. the Remainder to him that ſhall come 
firſt the next Morning to Pauls, and one 
doth come there that is capable ; this is a 


good Remainder , for it may be made Cer- 


tain by Averment. 

So, Paſch. 39 Eliz. in B. R. Morgan and 
Fohbnſon's Caſe, one binds himſelf by Obli- 
gation to pay me all ſuch Sums of Mony 
as his Brother oweth unto me ; this by 
Averment may be made Certain , and is 
good. 

So, Pl:w4d. 19 1. if one Grant his Mannors 
of A. and B. and ſay not in what Pariſh or 
County they are in; or make a Leaſe of 
all his Lands in the Pariſh of 4. and fays not 
in what County ; theſe Grants in Pleading 
may be made good by Averment. 

- So, if the King by his Letters Patents 
grants to one all the Mannors and Advow:. 
fons that did belong to the Priory of H, 
or that were of F.S. who was Attainted : 
Theſe Grants by 32 H.6.20. and Co. Lib. 9. 
47. may be made good in Pleading by Aver- 
ment. 

But by Anderſon 1 Part, 102, an Indid- 
ment was upon 8 H. 6. quod intravit in unum 
Tenementum ; and held void for the Incer- 
tainty. 

And March Rep. Caſe 168. in Eje&ijone 
firmez, and Net Guilty pleaded , the Jury 
found them Not Guilty for part, and Guilty 
in tanto ut fus Meſuagii in Occupatione, &. 
quantum ſt at oe Ripam, and the Verdi& 
was held void for Incertainty. Ry 


Ch.2. Of Pleas to Declarations, 


| And fois 4o E4. 3. 15. and Co. Lib. 9. 74. 
in Debt brought againſt Executors, who 
plead pleve Adminiſtravit, and the Jury find 
they have Afers, but ſay not to what value; 
this is alſo void for Incertainty. 

And by Plowd. 144, and Co. Lib. 10. 40. 
there muſt be a preciſe Affirmation of a 
thing in Pleading, where it relates to Matter 
of Subſtance ; yet if the Pleading hit not 
the very Words, if it contain the Matter 
by neceſſary Implication, it may be good 
enough, 

And by Plowd. 435. a man is not bound 
to one Form of Pleading, or to the Com- 
mon Form, ſo he plead the Subſtance of the 
Matter. | | 

| And by Hobart 72, 58.124. That need not 
be ſaid on the one fide, that will come pro- 
perly on the other. | 

And by Plowd.104.202. and Co.Lib.1 0.40. 
If a Plea hath two Intendments , the 
ſtrongeſt ſhall be taken againſt him that 
pleads it, and it ſhall be taken moſt for the 
advantage of his Adverſary : As, in a Re- 
leaſe pleaded to an Aion of Treſpaſs, the 
time when it was made miuſt be ſhewed, for 
it might be delivered before or after che 
Treſpaſs : and if not Thewed when, it ſhall 
be taken to be before. : 

And, Idem Lib. 9. 109, 11o. where Covin 
is alledged in- the Avoidance of an A , it 
will be ſufficient to ſhew it erally , for 
it is ſecret and can hardly be known ; and 
therefore a man, ſhall not be forced in 
Pkading; to ſhew it —_— or a” | 

F | 
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Barims,c, of Pleading. 


And by Hebart 163. General Ifſues may 
be pleaded without any Inducement. 

Laſtly ,By Plowd. 84.63,65. Co.Lib.g.199, 
Dyer 27. Yelv.103. Heb.258,297. Truth and 
Certainty ought to be in Pleading ; and 
therefore Falſhood, Incertainty and Repug- 
mancy ought to be avoided in Pleading, 
And although , as hath been ſaid before, 
Surpluſage doth ſeldom hurt the Pleading ; 
yet Imperfect Pleading is always dange- 
Tous. | 

Vide Brook's Abridgment, Tit. Pleading 94, 
95,95.115. Plowd. 179. 229. 4.31. Hob. 2.3. 
208. Dyer 27. and Co.Lib.7. Butt% Caſe , for 
variety of Matter upon this Subject, 


Ch.3: Of Replications,zc, 


CHAP. Ill. 


Of Replications, Rejoynders, G&c. 


" A Fter the Defendant has made his Bar, Replication, 
or Plea, that is to ſay, hath given in Rejoynder, 
his Anſwer to the Plaintiff's Declaration, the we 


next part of Pleading in Courſe muſt be the 
Plaintiff's Replication; which is an Anſwer, 
or Exception to the Defendant's Plea; and a 
Rejoynder is, where, after the Plaintiff in the 
Action hath Replied to the Anſwer of the 
Defendant, the Defendant doth again make 
Anſwer to the Plaintiff; and if after that 
the Plaintiff ſhall Anſwer again to the De- 
fendant , ſuch Pleading is called a Sur- 
rejoynder. 

As to Replications and Repoynders , the 


| Learning of them is mgre properly to be 


ſeen in every particular Action, under their 
reſpe&ive Titles of Pleading ; but touching 
ſome Particulars, we ſhall obſerve, 

Firſt, Where the Plaintiff s in ſome ſort 
bound to Anſwer the Bar of the Defendant, 


but may notwithſtanding Plead at large , nt pound to an- 
anſwering the Bar; which i (in a manner) ſer the De- 
altogether in an Aſſize, where a General Bar, fendant's Plea ; 


| 20ith Colouryis pleaded. And,by 24. H.6,4.6. not 


in Entry in nature of an Aſize , nor other 
Atition. 


Andſois 21H.6.18. and alfo 34.6.2 2, fame. 
48. in Treſpaſs, and all other Actions (except 


T1 Aſſize) 


Plea at Large, 
what. 


Marims,4c. of Pleading. 


Aſſize, ) where although the Bar be at large; 
yet the Plaintiff ought either to Traverſe 
it, or to Confeſs and Awoid the ſame. 

Where it appeareth, that a Plea at large 
is, where the Plaintiff in his Replication 
medlech not with the Defendant? Bar: As 
to ſay, That a Stranger was ſeiſed, and 
did Enfeoff him ; or, That his Father was 
ſeiſed, and died ſeiſed , and ſo he was ſeiſed 
until,8c. not ſhewing expreſly che. Diſcent 
to be after the Defendants Title. 

And 38 E4.3. 10. the Defendant in Treſ- 
= _ _ his Freehold ; _ the _— 
tit Repized , Qne il priſs ſes arbres, priſt, 
and x99 K.., s _ —_ to es, 
Title. | 

And 1 & 2 Marie, Dyer 171. the Defen- 
dant in a Replevin avowed , that B. was 
ſeiſed, and let to him for years; to- which 
the Plaintiff Replied, that antequam B. aliquid 
babuit, A. was ſeiled and let to C. whoſe 
Eſtate the Plaintiff had ; and doubted, whe- 
ther ic were not a meer Title, as before at 
large, becauſe he doth no way encounter 
with the Awvowry, nor Confeſs and Avoid the 
ſame, but only wich the word Antequar. 

Where alſo a Caſe is Vouched in 41 E4.3. 
how the Defendant in Treſpaſs did plead his Þ 
Freehold ; to which the Plaintiff Replied, 
Que long temps devant le Defendant riens avoit 
en le Franktenement ]. S, fuiſt (ciſie , Et Leſſe « 
luz pur ans , and fo was he poſileſt until, &c. 
and holden a good Plea. 


But 
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Ch.3: Of Repllcatfons,ac; 


But 3 & 4 Marie, Dyer 134. where the 
Defendant in Treſpaſs doth plead his Free- 


bold, the Plaintiff is to Traverſe the ſame, 


or to Convey a Title to himſelf, and alledge 
a Diſſeiſin and Repgreſs, and the Treſpaſs 
mean ; quod nota , & wide accordant 34. H.6. 


J2. 
And by 4x Ed. 3.2. the Defendant in 


Freſpaſs, for taking a Ship , pleaded :the 


Gift of the Plaintiff; and the Plaintiff 
would have Replied , that he took his Ship 
grit, and ill ; and after would have added 
to that his Plea , Abſque hoc, that the Ship 
was the Plaintiffs tempore doni, and i/ alſo ; 
and laſtly would have pleaded , that rempore 
doni the Ship was to ice at Stile, and was 
not ſuffered ; wherefore he added to his 
Plea, that ( after the Gift) Alice gave. the 
ſame unto him , and ſo, he took his Ship, 
and that holden a good Plea: And the De- 
fendant Rejoyned, That it was the Ship of 
the Plaintiff at the time of the Gift. 

And 49 E4.3. 19. the Defendant in 'Tref- 
paſs did Preſcribe in Common ; to which the 
Plaintiff Replied, that the Place was his 
Several ; Abſque hoc, that the Defendant had 
Common there : But where the Plaintiff in 
an Aſſize ſhall be forced to Anſwer the Bar, 
without making Title at Large. Vide Bre. 
Abridgm. Tit. Aſſive , viz. to every Special 
Bar. 

And what ſhall be good Replications and 
Titles, further than hath been before- 
mentioned, ſee the Abridgments of Fitz. and 
Bro. Tit. Replications and Titles , where the 

F 4 fame 


Marims,gc. of Pleading. 


ſame more plainly appears: As, if againſt 
an A& of Parliament, Recovery, or Matter of 
Record, the Title muſt be fer forth Specially, 
, and de puiſne remps ; and ſo 10 Af. 23. of a 
 Waranty : But againſt a Matter en fait, the 
Plaintiff maywell fay,,That after his Father 
. was Icifed, and died ſeiſed, without ſhewing 
coment. | . | 
 . Andas it appears by 47 Ed. 3.13. If the 
- Title be befere the Fine or Recovery , it may be 
general. L 
...: And 18 E4. 4. 10. the Defendant in Treſ- 
| paſs pleaded a Gift in Tail by the King; and 
"the Plaintiff Replied, Ne dona pas; and good. 
' And 9 Ed. 4.:46. where the Detendant 
giveth to the Plaintiff a Title, and in his 
Plea deſtroyeth the ſame, That Matter the 
.Plainciff may Maintain, or Traverſe, without 
other or further Title. 

-And ſo is' 4o' Ed. 3. 5. and 3 Ed. 4.18. 
where holden, that where the Detendant in 
'Treſpals made Title by a Gift in Tail of a 
Stranger ; the Plaintitf Replied, That he 
- was {ciſed until the Defendant did the Tirel- 
paſs, and Traverſed the Gift in Tail; and 
good, although his Title was but of his own 
Polleflion. 


Next ſhall be ſhewn, In what Caſes there 
» xs no occaſion either for Replication or Rejoyn- 
der. And theretore, 

Firſt, It appears by 2 Rzc. 3.9. that where 
Error is alledged,in that which the Courſe of 
the Court doth approve and allow of, there 
needs no Anſwer to the ſame. | 


And 


Ch.z3- Or Replications,zc, 


And by Littleton, 12 E4d.4..13. where one 
doth Counterplead the Poſſeſſion upon a 
Voucher ; or plead , Quod partes ad finem 
nibil habuerunt, mes A. &c. he ſhall add alſo, 
Ex boc petit quod, &*c. 

And fo is 22 H. 6. Bro. Replic. 2x. But 
7 H. 6. 20. to the contrary in the Plea of 
Parties ad Finem, 

But 31 H.6.21. as alſo 22 H. 6. and in all 
other Caſes where the Plea is in the Nega- 
tive, as Non Culp, Ne dona pas , Ne unque 
ſeiſie que Dower , Nul Tort, Nil debet, &c. 
Otherwiſe upon Pleas in the Afirmartive. 

But this Matter is more proper to be 
Treated of in the Title of T/es. 

But by 2 H.4.4. where the Defendant in 
Debt did plead, that the Plaintiff had no- 
thing terpore dimiſſuns. 

And 11 H.4.79. where ſaid, that an Iſſue 
ſhall be always upon an Affirmative and 
Negative; exceptin Special Caſes. 


a= 2 
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Vide Dyer 2 Eliz. 182. the Tenant in a Where one 


| Formedon by Fiſh to parcel , did plead oneR 


Fine, and fo to the other parcel another 
Fine. To which thePlaintiff Replied, Quod 
ſeperal” Fines minime proclamw fuerunt ; and 

ood , although there faid, that it would 
on been better, to have made ſeveral Re- 
plications. 


Thenit is to be obſerved, where not only 
Rejoynders, but allo Surrejoynders ought to be. 
As 5 Ed, 4. 198. where in Debt upon an 
Obligation with Condition, for performing 
att drbitrement , if the Defendant pleads, 
Qued 


eplication 
all go to 
ſeveral Barth 
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Rebatter, what. 


Yarims,t#c. of Pleading, 


Quod Arbitratores non fecerunt, &c. And the 
Plaintiff doth ſay , Prif# que cy, that is 3l; 
for he ought to ſhew the Award and alledge 
the Breach , and the Defendant muſt thereto 
plead, That they made no ſuch Award , to 
which the Plaintiff muſt ſay, Prif# que <, 
and the Defendant Rejoyn , Que priſ# que 
mon. 
And ſo you may ſee Count, Bar, Replication, 
 Rejoynder, Surrejoynder, and Rebutter to 
Sarrejoynder in Pleading. 


A. Rebutter is, where a man grants Land 
to the uſe of himſelf , and the Ifſue of his 
Body, to another in Fee with Waranty, and 
the Donee Leaſeth out the Land to a Third 
perſon for years, the Heir of the Donor 
impleads the Tenant , alledging the Land 
was in Tail to him ; the Donee comes in, 
and by virtue of the Waranty made by the 
Donor , Repels the Heir , becauſe tho! the 
Land was Entailed to him, yet he is Heir to 
the Warantor likewiſe. 

So, if I grant to the Tenant, to hold 
ab[/que Impetitione Vaſti, and afterwards Im- 
plead him for Waſt made, he may Debar me 
of this Action, by ſhewing my Grant ; which 
Is likewiſe a Rebutter. Bro. Abr. Tit. Bar 2325. 
Nov. Lib.Intr.verbo Rebutter, Co.1 Inſt. 365.4 
Vide 6 H.7.4. 

Bur ſee hereof more properly in the Title 
of Pleading. 


CHAP. 


Ch.4 Of General Iſſue, gc, 


CHAP. IV. 
Of GAheral Iſſue, and Special. Evidence, 


N _— Order, we will proceed to 1/ues. 
nad, 
- Firſt, With thoſe that may be brought 
under the Diviſion of General Iſſue, and Spe- 
cial Evidence: In which we will ſet down 
the Evidence proper to the Nature of che 
Iſue; and then , what Special Plea the De- 
fendant may have, and not be forced to the 
General Iſſue. 

The word Tſxe hath divers Applications 
in our Law ; but that which concerns our 
purpoſe, is taken for that Point of Matter 
depending in Suit., whereon the Parties 
joyn, and put their Cauſe to the Trial of 
the Jury, and is an Effe&t of a Cauſe pre- 
ceding; as the Point referr*d to 12 Men, 
is the Effe& of Pleading or Proceſs, 

Iſae in this ſignification is either General, 
or Special. 

General Tſſue is, where the Defendant 
makes a ſhort and peremptory Defence to 
the Plaintiff %s Declaration, and is always in 
the Negative ; as Nor aſſumpſit to an Action 
upon the Caſe, N3I debet to an Action of 
Debt, and the like. And, 

A Special Iſſue is that, whore Special Mat- 
ter being alledged by the Defendant for his 
Defence, both Parties joyn thereupon , m_ 

©) 


Marims,tc. of Pleadfng. 


ſo it goes either to a Demurrer , if it be 
Quzſtio Furs ; or to a Trial by the Fury, 
if it be Queſtio Faiti, Anno 4. H. 8. cap. 3. 
Nev. Lib. Intration. werho Iſlue , & 18 Elx. 
cap.12, v 

But Evidence is taken for any Proof, be it 
Teſtimony of Men, Records, or other Au- 
thentical Writings of Contracts,&c. written, 
ſealed and delivered. 

And it is called Evidence, becauſe thereby 
the Point in Iflue is to be made Evident to 
the Jury : Probationes debent efſe Evidentes, 
1. &. Perſpicuz & faciles, Co. 1 Inſt. fo. 282. 

na, 
Firſt, As to General Iſſues , we ſhall begin 
with the Proper Evidence upon the Plea of 
Non Culpabilis. 

By 19 H.8.6. upon New Culpabilz , it is no 
Evidence to ſay , that the Incloſure was de- 
-- Wax becauſe thereby the Treſpaſs is con- 
feſt. | 

So, by 9 H. 7. 3. upon Non Culpabilzs in 
Reſcows, the Defendant ſhall not give Non 
Tenure in Evidence. 

And Keilway 59. upon Non Culpabils in 
Treſpaſs, a Licence may not be given in 
Evidcnce to excuſe the Treſpaſſor , for this 
muſt be pleaded. 

By Co. Lib.1 0. fo. 56. upon the Iſſue , Nox 
Czlpabilis in Trover, it will be good Evidence 
to prove the Converſion , that the Plaintiff 
demanded the thing ſued for, and the 
Detendant refuſed or denied to deliver 


it. 
And 


Ch.4. Of General Jſſue,8c. 


And by ?lowd. 14. the Fury may find him 
Guilty upon this ; but being Specially found, 
the Court cannot do it. 

And by Hebart 187, 2n Unreaſonable De- 
tainer 1s, g00d Evidence for this. 

Vide Godbolt's Rep. 234. where in Treſpaſs 
for taking away Timber, and the Boughs of Trees 
felled, the Defendant pleaded , as to the 
Timber, Non Culpabils ; and to the Boughs, 
made a Special Fuſtification by Cuſtom of 
the Mannor, that the Lord was to have the 
Timber , and the Tenants the Branches or 
Boughs for Effovers, to be burnt in Terrs &+ 
Tenementis Cuſtumar” Manerii: And becauſe 
the Defendant did Entitle himſelf to a 
Houſe and Land, and gave the Cuſtom in 
Evidence for the Land only, it was held ic 
did not maintain the Ifſue. 
| So, by Szmle's Rep. 335- it appears » that 
where in an Action upon the Caſe the 
Plaintiff declared of a N#/ance, viz. that in 
ſuch a Way the Defendant had digged a 
Hole, ratione cujzs, as he was Travelling in 
the ſaid Way with his Horſe , he did fall 
and hurt himſelf, &c. On Non Culpabilis 
pleaded, the Evidence was given, that the 
Plaintiff *s Servant was driving his Maſters 
Horſe in the Way loaden with Lead, and 
by reaſon of this Hole hefell,&c. and it was 
held no good Evidence to maintain the liſue. 

But by 18 H. 6. 22. where in Parco frado 
the Defendant did plead Non Culpabils , and 
gave in Evidence, That the Plaintiff had 
not a Park by Preſcription, nor by Grant ; and 
it was held good. _ 
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28 
Evidence for 
Abridgmear 
Damages. 


-_ Baxims,gc. of Pleading. 

By the Books 11 H.4.24. and 19 H6. 34, 
in Treſpaſs the Defendant may give in 
Evidence , That the Plaintiff hath part 
of the Goods again in Abridgment of Da- 
Ages. : Og 

And by 3 Ed. 4. Bro. 67. that a Shop is 
parcel of the Houſe. ; 

By 14 H.3. & 16 E4.4.-1. upon this Plea 
the Defendant may. give in Evidence a 
Leaſe; but by 25 H.8. Bro. $2. cannor give 
in Evidence a Leaſe at Will, no more than a 
Licenſe, ED 

And fois 12 H. 8.1. in Wa, where ſaid, 
that in Waſt he cannot, upon Nwl Waſt fait 
pleaded, give in Evidence, That he Cut the 
Timber for Reparations ; nor upon Nos 
Culpabilis, to givein Evidence ſe defendendo, 
or a Licenſe ; but a Gift he may : But in 
Waſt he may givein Evidence, that the Pre- 
milles were ruinous at the time, or burned 
by Enemies, or the like. 

But Title in an Eſtranger upon ſuch a 
Plea (as is the ſaid Book of 25 H.S:Bro.8 1.) 
and to Juſtitie by his Commandment, is »o 
Evidence ; but ought to plead the faid An- 
{wer, as the Licen/e of the Plaintiff himſelf 
(as it ſeems,) or one pretendeth Common, 
STC. | 

But if the Defendant pretend an Intereſt 
from a Stranger in the Land it ſelf, al- 
though but an Eſtate at Will; yet he may 
plead New Culpabilis. 


Theft! 


Ch: Of General Jſue,zc; 


Then next, upon the Iſſue of Nil 
debet. 


By the Book of 28 H. 8. Dyer 29. the De- What Evidence 


fendant may give in Evidence , that the 9*y be given 
upon the IiſTus 


of Nil diben. 


Contract was Conditional, or may plead the 
fame, as appears there, without Traverſe : 
The like , as it ſeems upon Non Aſſump/t, 
in Action upon the Caſe. 

And 27 H.8.21. in Debt upon the Statute 
of 21 H.5S.of Farms, upon the General Ifſue, 
viz, Non habuit, &c. he may give in Evi- 
dence the taking for Proviſion of his Houſe, 
according to the Proviſo of that Sta- 
rute. 

And in 20 H. 6. 24. in Debt upon an Ac- 
count, the Defendant may plead Nl tie! 
Accompt, or Nil debet, and give in Evidence, 
that there is no Account between the Par- 
ties, 

And fois 9g H.7.3. in Reſcows , the Defen- 
dant ſhall not give in Evidence, Nox-tenare ; 
and yet may, upon Nil deber, give Ne Leſſa 
pa in Evidence. 

But there, and 22 H. 6. 33.upon the Plea 
of Non detinet, the Defendant ſhall not give 
in Evidence a Mortgage. 

Nor by 16 H. 7. 15. may he upon that 
Iflue give in Evidence, that he had the thing 
of the Plaintiff as a Pledge for Mony not 
yer paid. | 

But quere, if he may give in Evidence an 
Agreement after the Bailment, that doth 
alter the Property, 


And 
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Marims,qc. of Pleading, * 


And 21 E4. 4. 20. If the Plaintiff in his 
Declaration miſtake the ContratF either in the 
Sum, or in the Thing ſold , Nil debet will be a 
good Plea. | 

But 34 H. 8. Bro. $9. in Debt upon an 
Eſcape, if the Defendant plead Nut Eſcape, 
he cannot give in Evidence, No Arre#F. 

Then upon the Iſſue Ne Lefſa , or Ne 
Enfeoffa pas, holden in Fogeſſa's Caſe , That 
upon the Iſſue Ne Leſſa pas , the Plaintiff 
ſhall riot give in Evidence a Leaſe by Deed; 
but may a Leaſe Conditional,as on an Agree- 
ment Conditional. 

And fo is 14 H.8. 17. the Parties being 
in Iſſue upon a Grant, Evidence was given 
of a Grant; ſo he obtained the Will of his 
Leſſor. 

And 12 E4.4.4. upon a Feoffment pleaded 
by Deed, Evidence cannot be given with- 


- Out, or by other Deed. 


And 50 E4.3.6. if a Demiſe to the Baron 
and Feme be pleaded, a Fine ſur Releaſe to 
them is no Evidence to prove the ſame. 

And 18 E4.4.29. if one plead Ne Enfeoffa 
pas, he may give in Evidence, that the Par- 
ties were Jointenants. 

But 15 E4. 3. Bro. 95. the Iſſue Ne dona 
225 may be Maintained by a Deviſe : And, 
as the Books are, upon a Feoffment , a Leaſe 
and Relcaſe are good Evidence. 

And by 1 & 2 Marie, Dyer 116. upon 
Non dimiſit modo & forma , one ſhall have 
advamage of the Date and Number of 
Years. 

Next, 


Ch.4 Of General Iſſue,Fc; Ir 


Next, what Evidence ſhall be givefri upon No & fatium, 
the Pleas of Non eff fattum, riens paſſa,cc. ©* 

Firſt,It is doubted 1 & 2 Mariz,Dyer 112. 
that whether upon the Plea, Non e#t fattum, 
the Defendant may give in Evidence , 
= the Plaincitf afrerwards pull'd off the 
Seal. 

But 15 E4.4. 18. upon Non eft fattum ge- ,j;;m 1557 
| nerally , he may give in Evidence , Nient ram, © 
| Lettered, ec. ; 

Y Ando 14 H.5, 28. upon Delivery, as an 
| Eſcrow. 

But 5 H.7.3,& 8. upon Riens paſſa, Non 
eff fatum it ſeems cannot be given in Evi- 
> dence ; ramen quere. 


And Note, That in Actions of Mainte- 
nance, or other Actions upon the Sta- 
tutes, in ſome Caſes the General, and in 
others tte Special Iſſue ſhall be taken : 
For which ſee their proper Iſſues in the 
Nature of every Action. 
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| And therefore, Firſt, in Maintenance it 
appears, by 25 4.6.6. that if the D2tendant 
in Evidence ſhew a Special Maintenance , as 
{worn in a Fure Patronatws , and the like, 
| that will not ſtand with the General 
Iſſue. 
But 22 H.6.35. upon the General Iſue he 
| gave in Evidence, Thar at the Requeft of 
the Party he gave him Counſel ro ſue ont 
a Superſedeas , and good , becauſe no Main» 
tenazce ; "bur in that Caſe, ought of necelliey 
tO plead the General = 
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82 DBarims,4c. of Pleading. 


And if the Defendant in AMamtenance, be 


charged with a Special Point of Mainte- 
nance, he muſt Anſwer to the ſame , and 
the General Tue then ſhall be no Plea for 
him. 

And what be the Proper Iſſues in Actions 
upon the Statutes , fee that Title in Brook's 
Abridgment ; as in Forcible Entry , Non in 
greſſus eſt contra formam Statuti, 

But 3 E4.4.1. doubted , whether he may 
not plead Non Culpabilis in "Treſpaſs -upon 


5 Ric.2, and 1 E4.5.4. In that Caſe the Plea Þ 


of Non Culpabilis, admitted upon the Statute 


of 21 H.8.of Farms (as before-cited,) Non 


habuit, nec, &c. And upon the Statute of 
Livery, Que ne dona pax les Robes , and not 
Non Culpabilis ; quod nota,and the like. 

Andit appears in Dyer, 3 & 4 Marie 145, 
that in Debt upon a Pain given by Statute, 
N: |debet per Patriam, is a good Plea : But 
there, and in 50 E4. 3. doubted in Debt 
upon an Eſcape againſt a Gaoler. 

And 18 El:z. 346. in an Information upon 
= Statute of Uſ/ury, Non Culpabilis a good 

— 


Hers we ſon Fre. Next, of the Plea of Hors de ſon Fee. 
Upon which it ſeems, 27 H.8.25, that the 
Awvowant giving in Evidence Seiſin of Rem, 
avithout a Fealty, not ſufficient. 
And 10 Ed. 4. 10. if one plead Hors 4 
ſon Fee, the other ſhall not ſkew a Tenure, 
Et iſſint deins ſon Fee; but, Deins ſon Fe, 
Pr aft Oc . 


Then 


| Ch.4. Of General Jſſue,gc. 


| Then of the Iſſue, Ne anques Executor , or Ne unque Exe- 
Pleinment Adminiſter , where 'tis holden, 


0 H.7..14. that upon either of theſe Pleas, 
if the Plaintiff doth Reply, Aſſets, or, that he 
did Adminifter,he need not ſhew w hat Allets, 
or what thing he did Adminiſter ſpe- 
cial. 

And 9 E4.4.4.0. upon the Plea of Ne un- 


|- ques Executor , the Defendant may give in 
| Evidence, that be is Adminiſtrator , or, that 


the Goods were given him in another County ; 


| which the Jury are bound to find. The 


like of Aſſets in any other County, given in 
Evidence. | 

And 3 H.6. 3, where the Iſſue upon Aſets 
in mains del Executor, it is good Evidence for 
the Plaintiff to ſay, that he ſold the Land by 
the Appointment of the T eftator,c. 


And where the Ifſue is upon Preſcription, Iſſue npon Pre? 
by 34 4.6.36. if the Plaintiff give in Evi- ſcription, or 
dence a Deed within time of Mind, the Cuff. 
Defendant may Demur upon the Evi- Demur upod 


dence. 

Otherwiſe by 12 MH. 4. 24. if the Deed be 
time out of Mind : For ſach a Deed , al- 
though it were the Kings Patent, cannot be 
pleaded. | 

And 4 & 5 Marie , Dyer 164. if one 
Preſcribe for Gmmon Appurtenant to two 
ſeveral Houſes, for twenty Beaſts, and give 
in Evidence, that be hath Ten to either Houſe, 
the ſue fails. | 
| So, if he fail of his Proof in the ſams 


Nature his Plea is, it is /, 


G 43 Ag 


NMWarims,4c. of Pleading. 


As1& » Eliz. Dyer 192, Ifſue was taken 
upon the Caſtom of a Mannor, relating to a 
Copybold Eſtate, whether the Widow ought to 
hold for Life, and the Ewvidence proved 
only during her Widowhood ; and ill ; quod 
nota. | 

So, by Co. 1 In#f. 283. if in Debt upon an 
Obligation the Defendant plead Non ef 
fadium, and give in Evidence the Bond is 
Joynt and not Several, this is ill , and will 
be no good Evidence ; but if pleaded 
Specially, would have barred. Or, if in an 
Atiiſe Nul tort is pleaded, and a Releaſe 
after the Diſſeiſen is given in Evidence- 

So, by Keilway 55. where the Ifſue in 
Treſpaſs, for Aſſault and Battery , is Nu 
Guilty , and the Defendant gives in Evidence 
ſon Aſſault demeſne : The Evidence in none 
of theſe Caſes will be good. 

But by Ce.Lib. 5. 119. & Lib.11.27. if in 
Debt on an Obligation the Defendant 
plead Nom eſt faftum , and upon Trial gives 
in Evidence, That the Seal of the Bond was 
broken off, and put on again ; or, That any 

part of it was Raz'd; it will be a good 
Proof to bar the Plaintiff. 

And Idem, 1 In#. 263. if the Point in 
Iſſue be upon a Tranſitory Treſpaſs , done 
at a day or place certain, and the Prod 
you is, That it was done at another day 

efore, or at another =: this is good 


enough : But otherwiſe it is, where the 


Proof is, that it was done at a time after 
the Day laid in the Declaration. 


£0 


Ch.4 Of General Jue,ac. 


So, by Plowd.8. if the the Point in Iſſue 
be a bare Agreement , or ſimple Contract, 
without any Complex Matter, and the 
Evidence prove it to be an Agreement Spe- 
cial ; this will be good. So if it be of a 
Feoffment Abſolute, and the Proof be of a 
Feojfment Conditional. | 

And by Co.6. 47. if in a' Suit againſt an 
Executor or Adminiſtrator , the Ifſus be 
Aſſets in London, the Proof of Atlets in any 
place in the World beſides, will be lufficient 
to maintain it. 

So Dyer 2.71. and Crompt. Turiſdidtion of 
Courts 12. if it be in cafe of Hei:, on an 
Action grounded on a Specialty againſt 
him, and the Point in Iſſue be Aſers by Diſ- 
cent, it will be ſufficient if he can -prove 
Aſſets any where in England: And it it be 
Aſſets in one County, it will be ſufficient to 
prove Aſſets in another County. 

And by Brownlow?s Rep. fo. 233. Part I. 
If there be rwo Batteries made between the 
Plaintiff and Defendant at ſeveral times , 
the Plaintiff co maincain the Iſſue , muſt 
prove the Battery made the ſame day he 
hath laid it in his Declaration, and ſhall 
not be admitted to give another Day in 
Evidence. 


And now in the next place we will ſhew, Where the Dc- 


Where the Defendant may Traverſe any part 
of the Plaintiff 's Conveyance of bis Ain, 
and not be forced to the General Iſſue. 


For which ſee, firſt, 2 & 3 May. Dyer 121. Iſe. 


where the Lord Mountegle brought an Action 
3 VPon 
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Mon the Caſe for a Chain of Gold, upon 2 
Trover againſt the Counteſs of Worceſter, ſup- 
poſing that he was poſſeſsd, and loſt the 
ſame, which came to the Defendant*s hands, 
who ſold the ſame to Perſons unknown, 


To which the Defendant did plead, Quod nor. | 


wendidi, &c. Modo & forms, &c. and ſeems 
good, becauſe a principal part of the Decla- 
ration; and although but Conveyance, yet 
becauſe he cannot Wage his Law , he may 
have this Traverſe. As the Defendant in 
Debt upon a Leaſe for years may plead Non 
dimiſit: And ſo in Debt upon Arrerages 
before Auditors, may plead Non Compu- 
Tau. 

But as 22 E4.4.29.in Debt upon an Award 
Nul tiel Arbitrement ; in Detinue upon a 
Bailment Ne baila pax; or in Debt upon a 
Contra&t Ne achata pas, no Plea ; becauſe 
the Defendant may Wage his Law: And fo 
the Defendant may plead Non ejecit, Non 
rapuit, Non manutenuit, Ne forga pas, &c. ot 
ou ef# Culpabilis modo & forma, at his plea- 

ure. 

But 28 H.$. Dyer 26. Non dampnificatus no 
Plea in Action upon the Caſe ; and holden 
lately, by better Opinion, That a Converſion 
12 an Action upon the Caſe (for a Trovwer) 
ſimply, is never Traverſable ; but by an 
Alio modo, as a Licenſe to uſe the ſame, &c. 
' Quaere inde, 

And 15 H6.Bro.94. in an Action De Parco 
Fratto, the Detendant cannot plead, that it is 
no Park, 


But 
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But 12 Eg. 4. 7. in Treſpaſs by a Prior, 
Warden or Sheriff, or by one for the Taking 
away of his Servant, a good Plea for the 
Defendant to ſay, that the Plaintiff was »o 
Prior, no Warden , or no Sheriff, or that the 
Party was not Servant to the Plaintiff. 

And yet in 11 E4.4.4. if the Feoffment of 
the Maſter and Brethren, or of the Pather 
be pleaded, it is no Plea to ſay,that there are 
n ſuch Brethren , or that there is n9 ſuch Fa- 
ther , but muſt plead Now eff fatum ; for the 
other Pleas are but Argumentative. : 


Then ought to be known , Where the De- 
fendant ſhall be forced to the General Iſſue, or 
may Traverſe the Place laid by the Plaintiff in 
his Declaration. | 
. For which ſee 4 H. 6. 13. as Abridg*d by 
Bro. Tit. Traverſe , where in Treſpaſs laid 
in Dale,the Defendant doth Juſtifie in Sale, 
Abſque hoc quod ipſe eſt Culpabilis de aliqua 
Tranſgreſſione in Dale ; _ che Plaincitft 
driven to Anſwer to the fame, and the 
Defendant not enforced to the General 
Iſſue. 

4 And ſo is12 Ed.4.19,& 39, 

But 9, H.6.62. and 14 H. 6.23. the Defen- 
dant in that Caſe forced to the General Tue, 
and the Fury bound to find ic upon Pain of 
Attaint. | 

But in the laſt recited Book, viz. 14. H. 6. 
that the ſame is according to the Diſcretion 
of the Court. | 


G 4. And 
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And 28 H.8. Dyer 19. Fitz againſt Bald- 
viz, that the Defendant may have the Plea, 
where he ſaid, That Baldwin ſpake for 
ſparing of Parchment. | 

And 22 H.6. 26. where, by his Juſtifica- 
tion in another County, he is driven to the 
General Iſſue. 


Where the De- Then we ſhall Conſider , I» what other 
fendant may Caſes the Defendant may plead Specially , and 
plead Specially, yor be forced to the General Iſſue. 
__ oo For which we muſt firſt Conſult 9 H.6.1 1. 
General Ifſue, Where it is faid, that the Defendant in Treſ- 
; paſs of Goods pleaded , that A. was poſleſled, 
and gave them to him, without that, that he 
took any Goods of the Plaintiffs ; and no- 
thing Entred, but the General Iſſue. 
Vide 21 H.6.13. where the Special Matter 
did amount but to the Traverſe of the 
Seiſin ; yet the ſame was Entred, for there 
ſaid to be done or not at the Diſcretion of 
the Court. | 
So, by 22 H. 6. 17. upon Nontenure the 
Plaintiff Averred the Tenant Pernour of 
Profits, and the Tenant ſhewed how his 
Pernancy was a Rent reſerved upon a Leaſe 
tor Life, Abſque hoc, &c. and ſuffered. 
And 9 E4.4.30. a Servant retained, taking 
yearly Twenty ſhillings , or a Robe; the 
Defendant in Debt pleaded, that he had 
paid the Robe; and good , by the better 
Opinion. 
j And 34 H. 6.43. the Defendant in Treſ- 
paſs of Warren, did plead the Freehold in 
Zebn $, and that he þy his — 
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did the Treſpaſs, and enforced to the Gereral 
Iſſue. | 
Ye 21 E4.3.30. in Detinue of an Obliga- 
tion of 207. the Defendant ſaid , That an 
Obligation of 3ol. was delvered to him; 
Abſque hoc,&c. and ſuffered, 

And 11H. 6. 35. in Debt againſt an Exe- 
cutor the Defendant pleaded, that the Te- 
ſtator gave him all his Goods, except ſuch, 
and to the reſidue . plene Adminittraut; and 
ſuffered. 

And 5 H. 7.3. in Treſpaſs of his Servant, 
the Detendant may plead , that be w4as not 
Servant. 2 

And 39 E4. 3. 19. in Treſpaſs by a Biſhop, 
the Defendant pleaded, that he did it when 
the Temporalcies were in the King's hands; 
Abſque hoc, that he was Culpabilz before ; 
and good, | 

And 22 Ed. 4.45. the Defendant in Falſe 
Impriſonment pleaded, That his Maſter did 
Impriſon the Plaintiff in a Chamber, and 
gave him theKey to keep, and becauſe the 
Plaintiff was a Clerk of the Court , the De- 
fendant was forced to the General Iſſue. 

And 14. H.6.2. the Defendant, in the like 
Attion did plead, that, by agreement of the 
Plaintiff, be did lead him to Dale ; and forced 
to the General Tue. 

And 21 #.6. 39. the Defendant in Trefſ- 
paſs did plead, That the Plaintiff did Com- 


mand his Servant to put in the Defendant's ' 


Beaſts, and that the Defendant,when he had 
Notice, put them out; and good. 


And 


Note. 


Narims,zc, of Pleading. 

Aud 39 E4. 3. 15. the Tenant in Dower 
did plead, that the Demandant had an E:ign 
Baron in Life, Et iſſint nient loyalment accouple, 
and nothing Entred but Nient loyalment ac- 
couple. 


And ſo, 19 H.6. 17. if the Defendant 
plead Baſtardy , and the Plaintiff Replies , 


that he was born in Eſpouſals, Et iſſint Malier , 
nothing ſhall be Entred but AMulier. The 


like of the Pleas of Ne anques ſeiſie que 


Dower. 


® $1}, Jointe- 
Mmncy. 


Yer 39 H.6. 9. the Tenant was admitted 
to plead, That he Let to the Plaintiff's Huf- 
band, at Will, which ſo continued ; Ab/que 
boc, que ſeiſie de tiel Eſtate que Dower, and 
fo may the Defendant in Debt plead Gene- 
rally, Nan ef} fattum, or that he is Un- 
ketrered, &c. and ſo Conciude, New eſt 
fattum. 

And, 11 H. 4. 83. in the like Caſe , the 
Defendant did plead, 'Fhat the Baron of the 
Plaintiff nothing had but in * Jointure with 
A. To which the Plaintiff Rephed, That 
A. did Releaſe, and the Court did perſuade 
her to plead only Seifie que Dower. And in 
Dower of Rent the Defendant did plead, 
Ne unques ſeiſie: To which the Plaintiff 
Replied, That the Rent was granted payable 
at Michaelmaſs , before which day her Huft- 
band died, Er i/ſint ſeifie que Dower , and the 
Special Matter ouſted. 

And 21 E4. 4. 22. the Tenant in Dower 
did demand the View , which the Deman- 
dant did Counterplead , for that her Huf- 


| band died feiſed, and the Defendant forced 


0 
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tothe General Iſſue, without ſhewing Matter 
of an Eſpecial Tail. 
See more hereof in the Title of Tra- 
verſe. 


In the next place we ſhall Cite ſome Evidence 5gree, 
Caſes, additional to the former , to ſhew, or diſagree with 
Where the Evidence doth ſtand with the Iſſue, ** ue. 


and where not. 

For which fee firſt, 3o H.8.Dyer 41. upon 
the Plea of Ne awnques ſeiſie que Dower , the 
Defendant ſhall noc give in Evidence as . 
Eſtate upon Condition , or other Eſtate in the 
Husband, defeated by the Remitter of the Heir, 
or the like, 

And 1 & 2 Mar. Dyer 112. the Defen- 
dant, upon Noneſt fattum, gave in Evidence, 
That the Plaintiff afterwards pull*d off one 
of the Seals of the Obligation ; and 
Doubred. ; 

And 3 Eliz. Dyer 192. upon the Plea of 
Ne unques ſon Baily pur Accompt rexder ; the 
Defendant ſhall not give in Evidence, That 
according to the Bailment he did deliver 
the ſame over ; nor is the ſame Plea good 
before Auditors; quod nota. 

And 5 Eliz. Dyer 222. if the Defendant in 
Debt upon an Obligacion » plead the Pay-, 
ment at the Day, he cannot give in Evidence 


an Acceptance of the ſam? , or otker thing 


in lieu thereof before the day. 

And 10 Eliz. Dyer 2.76. upon Nal Waſt 
fait, the Defendant ſhall not give in Evi- 
dence, That the Premiſſes were amended 
before the Action brought ; and yet ſee 

| before, 
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before that, to ſay, they were Kuinozs at the 
time of the Leaſe, and the like, ſhall be good 
Evidence inthis Cale. © 

And 10 Eliz. Dyer 272. in Debt againſt 
an Heir, who pleaded Riens per diſcent; the 
Plaintiff Replied, 4fers in London, and gave 
in Evidence Aſets in Cornwal ; and Doubt- 
ed : But clear of Afﬀets of Goods. 

Where 21 E4.3. is Vouched, That where 
Iſſue is upon Tender of Homage in a Foreign 
County , they cannot find the ſame Tender 
in the County where the Land is; bur may 
in any other Place, in the ſame County 
where it is alledged to be Tendred ; quod 
nota: Where it is alio ſaid, that Aſſets al- 
ledged in Dale, & alibi in Com. C. all the 
ſame muſt be Traverſed. 

And yet 13& 14 Eliz. Dyer 305. in the 
Caſe of an Obligation made in Ireland, in 
Debt againſt the Obligor in London, Iflue 
was taken , If the Obligation at the time 
of the death of the Obligee were then in 
London, wiz. in Parochis beate Mariz , when 
it was in the fame Ward , but not in the 
ſame Pariſh, and therefore z: But ſee more 
of this in this Title, in the ſeveral Titles be- 
fore and after. 


Evidence fafi- Then alſo further than before is declared, 


Cognizance of. 


ſhall be ſhewn, What is ſufficient Evidence, 
that the Fury ſhall be obliged to take Copnizance 


* And therefore, firſt, ſee 9 E4.4.4.0. where, 
upon the Plea of Ne «nques Executor , if the 
Detendant give in Evidence a Gift, or Re- 
leaſe 
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leaſe iri a Foreign County , the Jury are bound 
to take Notice thereof upon pain of At- 
taint : Where ſaid alſo, That if the Miſe be 
joyned in a Writ of Right, the Grand Fury 
are bound, upon Pain of Attaint , to find a 
Releaſe. | : 

And fo is 4o Af. 23. and Brook in this 
Title 3 3. in Rediſſei/iz , becauſe but an In- 
queſt of Office , and a Releaſe not plead- 
able in thoſe Actions. 

But by 43 Af. 41- 4. Releafe in an Aflize 
cannot be given in Evidence ; otherwiſe of 
a Feoffment. But Littleton is of Opinion,thar 
the Jury may, if they will, upon the General 
Iſſue, find a Condition broken, or a Releaſe, 
as it ſeems , that doth Extinguiſh Right, al- 
though they may noc be forced thereto upon 
pain of Attaint. 

And ſo it appears 22 EJ. 4. 19. That in 
Decies tantum the Jury are not bound to find 
a Taking in a Foreign County , although they 
. may , if they will; but if they find ic by 
Expreſs words, then the Yerdi&# is alfo 
ill: And ſo of Aerts, and ſuch Things 
a but otherwiſe of Local Tre{- 
paſles, 

And 4 Ed. 4.1. in a Writ of Extry, in 
Nature of Afize of Common, the Plaintiff 
gave a Preſcription in Evidence, and good; 
becauſe in this Action, as in an Aſize, there 
is no Title laid in the Courr. ; 

And 5 E4. 4. 16. where Divorce or Reffore 
* pleaded to the Writ,the ſame may be given 
in Evidence. 

And 
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them. 


Rales. 


What Writings 
the Jury ſhall 7/ritings are ſufficient Evidence, ſuch as the Jury 
take notice of, 
or may be de- 
livered unto 
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And it ſeems by 3 H. 6.33. That where a 
Matter in Law is given in Evidence by one, 
the other may Demur. 


Next, we ſhall Obſerve, What Deeds and 


are to take notice of, or ſhall be delivered unto 
them. | 

Firſt, It appears 1 x H.4. 17. and there laid 
down as a Rule, That no Deed or Writing 
whatſoever, ſhall be privily or ſecretly deli- 
vered to the Jury , that was not openly 
ſhewed. + B08 

And, by 11 E4. 4. 35, & 38. That an 
Office before an Eſcheator , unleſs Exempli- 
fied, not to be delivered to the Jury, no 
more than a Teſtimonial; nor , by that 
Reaſon , the Jury ' bound to Credit the 
ſame. ED 

And 34 H.6.25.a Part of a Fine Indented, 
unleſs Exemplified , not to be delivered to 
the Jury , but with the Conſent of both 
Parties. 

No more ſhall any Copies of Books, by 
9 H.6.6. But aPart of a Fme, not Exempli- 
fied, delivered in Evidence, (as in (Wew/e 
and ScholaFtica's Caſe) or any other Evi- 
dence, that they are not bound to taks 
notice of, they may yet, at their pleaſure, 
reſpe& in their Verdi, or find the ſame 
Specially. 

But 5 Eliz. Dyer 239, doubted, where tha 
Jury may find a Private A& of Parliament; 
not delivered to them in Eyidence, Exem- 
plified, or otherwils: p 

An 
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And the Matters aforeſaid (as it ſeems) 
are no Cauſe ro Demur upon the Evidence, 
no more than in Fogaſſa's Caſe, becauſe but 
' one Witneſs ; for that the Jury may , upon 
their own Knowledge, give a Verdi with- 
out Evidence: Nor in any Caſe may one 
Demur upon Evidence, unleſs he will admit 
the Evidence to be true: Nor without the 
Conſent of the other Party (as it ſeems, ) 
which, according to the Opinion of many, 
may put himſelf upon the Jury to find a 
Verdit , which they may do either Gene- 
rally or Specially, at their pleaſure ; which, 
if they do Specially, they avoid all occaſions 
of Attaint. | 


See for Demurrers in Evidence the Books 
following, wiz. 9 H. 6. 33. where it is ſaid, 
That upon a Matter in Law , the other 
Party may Demur in Law, for it belongs 
not to the Lay-Jury to Judge thereof; but 
that, it ſeems, ought to be ſuch a Matter that 
the Judge muſt take to be doubtful. 

And ſo inthe before-cited Caſe of Fogaſſa, 
That the King*s Attorney did Demur upon 
the Evidence, and that (as it there appears) 
whether the other would agree , or not: 
But whether ſo in Newſe and Scholaſtica?s 
Caſe, quere. 

And ſee the Book of 34. H.6. 36. where 
the Plaintiff in Annuity , by Preſcription, 
ſhewed a Deed, in Evidence, within time 
of Mind; and the Defendant_prayed, That 
the Evidence might be Entred, and he would 
Demur upon the fame, and the gre 

| . wou 
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Demurrer upon 
Videncc. 


Bill of Excep- 
rzon. 


both Parties is requiſite. 
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would not agree to it; quod nota. But if 
the Court think the Evidence good , the 
other ſide may (as in Tatam's Aftion upon 
the Caſe 27 H.8.) deſire the Juſtices to Seal 
a Bill of Exception , which in the Writ of 
Error he may alledge, and not in Arreſt of 
TFudg ment, ex Rigore Furs. 

And ſee Dyer, 6 H. 8. 2. where in Debt 
againſt an Executor, the Defendant did plead 
plene Adminiſtravit , and gave in Evidence 
a Redemption of a Pledge with his own 
Mony, upon which the Plaintiff did De- 
mur, and by Afent of borh Parties the Jury 
was diſcharged; quod nota. 

And ſo ſeems Experience at this day , that 
in Demurrer on Evidence the Conſent of 
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CHAP. V. 
of Special Iſſues , and manner of Joyning 


them. 


T* the hext place we ſhall Obſerve , the Of Specidl 


Manner and Form of Foyning other Iſſnes, we 
(that is to ſay) Special , being ſuch as are Joyning them 
different from the General Iſues, we have al” © © 
ready treated of, in reſpe of the Special Mat- 
ter contained in them. | . 

And, Firſt, by 26 #. 8. 3. if the Iſſue be 
foyned on the Defendants part, then mu 
it bez Et de hoc ponit ſe ſuper Patriam ; bur if 
upon th&Plaintiff*s part, then in this mani- 
ner, Et hoc petit quod inquiratur per Patriam ; 
and ſois Dyer 18 Eliz.,253. | 
But then it ought to be known, as that 
"ra is very pee in Pleading , which borne + the 
of the Parties , in their Pleas, ſhall firſt Offer the ***es hall | 
Iſs: ; where holden _ i Tile elirehy Hs 
in Brook, That he which Pleadeth the firſt 
_—_— » ſhall ( as before) Conclude the 
ue. 
And yet 1bid. 2 H.7. 4. the Defendant in 
Debt upon a Leaſe did plead , That the 
Plaintiff, Riens ad tempore dimiſſionis, without 
ſuch Concluſion; and the Plaintitf ſaid, That 
7.8. did him Enfeoff, Et /ic uſſoit,&c. Et hog 


perit quod inquiratur per Patriam. 


H And 


Rale. 


Rule. 


Rate. 


Rgte 


Rule. 
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And 7bid. 11 H.4-19. Iue ſhall be always 
Joyned upon a Negat:we, after an Affirmative 
alledged before ; or, e contra. 

And Ibid. 9 E4.4.36. If the Defendant do 
plead in the Negarive to the Writ, the Plain- 
citf ſhall Reply in the 4firmative, and Con. 
clude the Hue. 

And 14:d. 7 H.6. 4.3. It appears, That if 
the Plaintiif declazes in the Negative, (as in 
Diſceit , That the Defendant did Sue the 
Plaintiff in Debt in the Name of N. ab/que 
voluntate ſua) it {ufficeth for the Defendant 
to ſay, Que il ſua per ſon Aſſent, Et de hoc ponit 
fe ſuper Patriam ; quod nota. 

And 14:4. 19 H. 6.1. the Defendant did 
plead to the Writ, That be was abiding at 
Dale; and no Plea, without ſaying alſo, and 
not at B. as the Plaintiff did Name him; 
becauſe the Ifluc ſhall always bg upon a 
Negative. , 

And there it appears, that one of the De- 
fendants in Treſpaſs pleaded, That one of bi 
Companions was d:ad the day of the Writ pur- 
chas'd; no Plea for the Plaintiff to Reply, 
Que i fuiſt en wie al Dale, but muſt alſo fay, 
Et nemy mort ; quod nota. As to ſay,by way 
of Replication, in the like Caſe ,, Malier & 


_ ment Baſtard , or Frank &- nient Villein, Et 


hoc pets quod inquiratur per Patriam ; quid 
nota. 

And fo 11 4. 9o. the Defendant plead: 
cd the Freehold of J. S. &c. and the Plaintift 
Replied, that it was his Freebold ; he muſt ſay 
alſo, Er nemy le Franktenement ].S. or, Ab{que 
hoc que eſt le Franktenement ].S. &c. ; 

An 
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And it appears 18 Eliz. Dyer 353. That 
he who taketh the Traverſe by Abſque hoc, 
ought not properly to Conclude the Iſſue ; 
but the other Party, begitnihg his Plea with 
Ut prins dicit,ec. may. 

t appears alſo by 33 H.6.22.That he who 
pleads, Partes ad Finem nichil habent, or doth 
Counterplead the Poſleflion , or pleads Ne 
unque ſeiſie que Dower, Ne dona pas, Nul Tort, 
Non Culpabilis , and the like ; becauſe theſe 
Pleas be in the Negative, he ſhall Conclude 


- with the Iflue, Es de hoc ponit ſe ſuper P4- 


triam. 

But 12 Eliz. Dyer 290. in the Plea of 
Partes ad Finem,&c. the Party that did plead 
the ſame had his EleQion to Conclude the 
Iſſue, or not. | 

See alſo 2& 3 Mar.Dyer. 121. That where 
the Defendant did plead in the Negative, 
(as in an Aion upon the Cafe) he did Traverſe 
the Sale, and did not Conclude , Er de hoe 
ponit ſe ſuper Patriam , but with Unde petit 
Tudicium ſi predictus Quer Atﬀionem ſuam 
prediffam werſus euns habere debeat, &c. and 
yet good; becauſe a Perfe# Iſſue may be 
Joyned thereupon ; qued nora. | 


Newertheleſs, in ſome Caſes, Iſſue ſhall 
b8 raken upon Afﬀfirmatives , without Nega- 
tives. 


Ruls: 


Where Iflue 
ſhall be 
taken upon 

. Afrmatives 


As 6 Ed. -4. 6. Where the Defendant in only, without 


Replevin doth Avow , as within his Fee : Nez#rives, 


The Plaintiff may Reply , Hors de ſon Fee, 
prifÞ, | ps 
H 2 And 
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And foin Debt againſt an Executor, who 
pleads Pleinment Adminiſter, and the Plaintiff 
Replies, Aſſets. 

And in a Writ of Right the Tenant 
pleads, That he hath better Right,&c. and the 
Plaintiff Replies, That he hath better Right to 
Demand,&c. which is ſomewhat doubted in 
32 H.6. 25., touching the Plea of Hors de ſon 
Fee. . 


Of Tender, 7, Next in Order, Of Tender and Refuſal in 
i Pleading. ... 4 wich , 

| Tender, in our Law, ſignifies, Carefully to 
Offer , or circumſipedtly to Endeavour the 
Performance of any thing belonging to us : 
And Refuſal, is the Denying or Refuſing to 
accept of the ſame, when offer?d. 

As by 16 H.7. 13. In Debt upon an Obli- 
gation the Defendant pleaded a Tender, and 
a Refuſal by the Plaintiff; and the Plaintiff 
took the Refuſal by Proteſtation , and Tra- 
verſed the Tender, as he ought , becauſe no 
Refuſal without a Tender. 

See Dyer 28 H.8. 31. In Debt upon an 
Obligation, the Condicion whereof was to 
make an Aſlarance of Lands upon Requelt, 
as by the Counſel of the Plaintiff ſhould be 
devifed: And -the. Defendant . pleaded by 
Preteſtation , That the Plaintiff *s Counſel 
made no Deviſe, and for Plea, That he was 
' not Required. To which the Plainritf Re- 

plied, That his Counſel deviſed a Releale, 

which he Requeſted the Defendant to Seal, 
and he Refuſed : And the Defendant would 
have Traverſz:4 the Refulal, and could not, 
but 


What they are. 


Ch.5. Of Spectal Tues. 


but ought to maintain his fr/# Plea, that is, 
the Requeſt ; and the Plaintitf ſhould not have 
mentioned a Refuſal , but have Concluded 
the Iſſue upon the Requeſt, the Defendant 
offering a Negative Plea before. 

And fo 36 H.6.15.the Defendant in Debt 
did plead an Award, to pay 101. at ſuch a 
Place, which he was ready at the time to do, 
and the Plaintiff. came not to receive the 
ſame. There the Plaintiff may fay , That 
he was there ready, without Traverſc ; 
becauſe the Defendant had Tendred a Nega- 
tive Plea before. 


Then ,: Of the Iſſue , Negative Pregnant ; Of the Iflue 


Negative Preg- 
24nt, what ir 
1s 


which ts, @ Negative that implies, or contains 
in it ſelf, an Affirmative. 

As where an Action , Information , or 
ſuch like, is brought againſt one, and he 
pleadech in Bar to the Action: Or other- 
wiſe, a Negative Plea, which is not ſo direct 
an Anſwer to the Action, but that it in- 
cludeth alſo an Affirmative. 

AsSif a man be Impleaded, to have done 
a Thing on ſuch a Day, or in ſuch a Place, 
denies that he did it Modo & forma declarata, 
which implies neverthelels, that in ſome 
fort he did it. | 

Or, if a Writ of Entry , in Caſu proviſe, 
be brought by him in the Reverſion, upon an 
Alienation of Tenant for Lite, ſuppoting 
that he hath Aliened in Fee, wich is a 
Forfeiture of his Eſtate, and tie Tenant to 
the Writ ſaith , That he hath not Aliened in 
Fee; this is a Negative,wherein is included an 
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What. 
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Affirmative: For tho” it be true,that he bath not 
alicned in Fee; yet it may be, he hath made 
an Eſftate-Tail, which alſo is a Forfeiture, and 
then the Entry of him in the Reverſion is 
Lawful. | 

Vide 33 H.8. Br. Iſſue 81. Where upon an 
Information, for buying Cloaths at B. contra 
formans Statut', Ne achata al B. contra formam 
Statur, ill; but ought to be, Ne achats par, 
Modo & forma,e#c. 

Yet 16 Ed. 4. 5. One pleads a Releaſe 
puis le darein Continuance , Nient ſon fait puis 
le darein Continuance; a good llue. 

And1: E4. 4. 4. One did plead a Feott- 
ment by Deed ; and the other Replied, Que 
ne Enfeoffa pas , modo & forma 3 and good, 
without anſwering to the Deed. 

As in a Formedou, to Count of a Special 
Gift , the other- ought to ſay, Ne dona pax, 
modo & forma : Where its ſaid by Littleton, 
That if the Plaintiff proveth not the Feoff. 
ment by Deed, he faileth. | | 

Now, Mode & forma, are Words of Art in 
Pleading , namely, in the Anſwer of the | 
Defendant , whereby he denies the Thing | 
laid to his Charge, Modo & forma-prout, the | 
Plaintiff hath Declared againſt him: As the 
Civilians in like caſe ſay, Negat allegata, 
prout allegantur, eſſe vera. | | 

And it is to be Obſerved, that (upon 1/ue:) | 
theſe Words, Modo & forma, are not always | 

| 
| 


of Subſtance, as appears by Littleton, in his 
Chapter of Releaſes , where the Diſſeiſee en- 
ters upon the Heir of the Dsiſſc;ſor , who 
brings his Writ of Right, 

Or, 
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Or, where (as before) one in a Writ of 
Caſu Proviſo, doth Count upon an Alicna- 
tion in Fee; and the other doth ſay, Ne 
Aliena, modo & forma , and found that he 
Aliened for Life. 

Or, where the Defendant in Treſpaſs 
doth plead , That the Plaintiff doth hold 
of him by Fealry, and Ten ſhillings Rent, 
and fo demandeth Judgment of the Writ, 
Vi & armis; and the Plaintitf Replieth, Que 
il ne teigne modo & forma : And if the Verdict 
_ that he holdeth only by Fealty, yer 

00 
, And fo in Treſpaſs of Battery, If the Jury 
upon the General Iſſue find the Defendanc 
Guilty at any other day and place , before 
the Plaintiff ſuppoſerh his Treſpals. 

But ſee more of I[ues afterwards, in the 


Titles, Trave: ſe, Pleaaing, c. 


The next in Order , is touching Traverſe of Traverſe 


103 


in Pltading ; which fgnifies in Pleading, in Pleading. 
to deny ſome Point, Matter , or Thing al- What it is: 


ledged onthe other ſife , the formal Words 
of which are in our Prench, Sans ceo, in 
_ » Abſque hoc, and in Englith, Without 
that. 

And, firſt, to begin with the Time : It is 
plain, (as hath been already ſaid) thar if che 
Defendant in Treſpaſs pleads Non Czlpabilis, 
he ſhall have no advantage of the Time, 
but the Jury may find him Guilty at ano- 
ther day, be the Treſpaſs Trerfitery or 


Local. 
H 4 And 
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Time, where, 
and how Tra» 
verſable. 
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And by Littleton, in his Chapter of Re- 
leaſes, fo.1 3. In Treſpaſs of Battery, and the 
General Iſſue pleaded, the Jury may find 
the Defendant Guilty at another day and 

lace. 

: And fo is alſo 19 H. 6.47. and 39 Ez. 3. 
all in the Title of Traverſe; But in Caſe of 
Treſpaſs , and other Actions, if the Plaintiff 
in his Declaration, lay a time before his 
Cauſe of Action, the Defendant in all Caſes 
ypon the General Iflue, ſhall have advantage 
thereof. 

But, on the contrary, if once he have 
Cauſe of Action, it ſo ſtill continueth until 
he have diſcharged the ſame, and there- 
fore he may lay it after the day : The like, 
as ir ſeems upon the Iſſue of Non dimiſit ; 
for (as before, Littleton, in the Chapter Re- 
leaſes) the Words Modo & forma in an Iſſue 
be not always of Subſtance: Q@uzre tamen, 
it not, as if inthe Number of years. 


And, as divers Books be, In many Caſes 
where the Defendant doth Fuſtify, he may Tra- 


werſe the Time before, and in ſome Caſes the 


- Time after, and in other ſome, the Time before 


and after, | | 

And therefore, where the Defendant, in 
Treſpaſs of Lands or Goods, maketh himſelf 
Title, by a Feoffment , Gift , or otherwiſe, 
which ſtill is in force ſuch a day after , he 
ſhall only Traverſe the Time before the 
Treſpaſs ſuppoſed. | | | 


And 


Ch.5. Of Spectal Iſſues, 


And ſo is 15 E4.4. 23. 22 H.6. 29. and 
other Books in the Title of Traverſe: And 
where by a Leaſe, or other Title, made and 
determined before the Day of the Tref(- 
paſs, there he muſt Traverſe the 7ime after 
and before his Leaſe: But whether the 
Plaintiff may there Traverſe that Fuſtifca- 
tion hath been a Queſtion, becauſe in ſo 
doing he Departerh from his Declaration. 

And the better Opinion of the ſame Book 
of 15 Ed. 4. 23- is, That the Plaintiff 
may. | 
But 22 Af 36. the Defendant in "Treſpaſs 
of Battery did plead a Releaſe,and Traverſed 
the Time; and the Plantitf Replied, the. Re- 
leaſe was obtained by Dureſs, and by the 
= Opinion 70 Plea, for the Reaſon afore- 

aid. 

And 2 R..11. the Defendant in Treſpaſs 
of Aſſault and Battery , Juſtified at another 
day of the Plaintiff's own Afault, 4b/que 
bc that he was Guilty antea wel poftea; and 
the Plaintiff Replied, De injuria ſua propria, 
and ill, for the Reaſons aforeſaid; quod 
nota. 

And 43 Ed. 3. 11. the Plaintiff in a Re- 
plevin did Declare the Taking the 1/# of 
May, and the Defendant did Avow in the 
ſame Place at another Day for -. Damage 
feſant : To which the Plaintiff Replied,Thaz 
it was his Common, | 
And the Rule of the Book is, for that the 


Taking ſhall be intended the Day in the Awvuwry, Conceming 


Departure, 


the Plaintiff *s Replication is a Departure. 


And 


Departure. 


Rule. 
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And to that Intent is 33 H. 6. 14. where 
the Defendant in a Quare_ Impedit did Claim 
nothing, but as Ordinary ; Judgment, if with- 
out a Special Diſturbance : To which the 
Plaintiff Replied, That ſuch a Day, Year and 
Place he did Preſent, &c. 'To which the De- 
fendant did Rejoyn, That at the ſame day the 
Church was Litigiows, ſans ceo, que il Refuſa 
apres cel Four : To which the Plaintiff al- 
ledged a Tender after, and a Refuſal; and | 
by the Whole Court holden a Departuxe ; quod 
nota. 

So that, by theſe later Books, it appears 
(if the ſame be Law) that the Day in moft 
Caſes, may be made Material upon the De- 
tendant's Plea and Traverſe; which in ſome 
Caſes ſhall be only to the Time before : As 
namely, when' the Defendant pleading a 
Feoffment, and the like, which being intend- 
ed to continue, proveth that he cannot be 
Guilty after : And ſometimes the Time after, 
as when in Treſpaſs he pleadeth a Leaſe 
determined, made in another Kings Reign : 
Or elfe the Time before and after, as appears 
in Brook, in the Title of Traverſe. 

But where his Plea enableth him but to 
one Specict Time, and Juſtifieth at another 
Day within his Special Time; as, De ſon Aſſault 
demeſn, Or a Licenſe for @ Time , Or a Special 
Maintenance, or for Common for a Time , or 
the like : There the Defendant is to Tra- 
verſe the Time before and after, for the moſt 
part, as appears 1n the ſaid Title of 7#averſe, 
5 Ed.4.5. To Ed.4.2. 20 H.6.5,&@ 23, 31H. 
6.37. and other Books there. _ 

art 
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But, as 2 Ed. 4. 24, & 25. If the Defen- 
dant Juſtify for a Time in a former King's 
Reign, then he ſhall Traverſe the Time after 
only; becauſe upon that Writ he cannot be 
Guilty before. 

And 25 Af.12. He that Juſtifieth in Main- 
tenance, as one of the Indiqtors, needs noct 
Traverſe the Time before, or after ; and He 
that Juſtifieth as a Commiſſioner , the Time 

before. 


1705 


' Then ſhall be ſhewn, here the Place aud Place and 


"Rap 45 County,where 
County are, by the Defendant in his Anſwer, to Traverſable. 


be Traverſed. 

For which ſee partly before, in the Title 
of General Iſſue, That in Treſpaſs Local, if 
the Defendant Juſtify in another Place in 
the ſame County , he may chule ſo to do, 
and Traverſe the Place , or plead the Ge- 
neral Hilue at his Pleaſure ; but if, in thar 
Cale, his Juſtification be in another County, 
(by the better Opinion) he ſhall be forced 
to the General Ifſue 3 (and fo ſeems g H. 6. 
62. in this Title of Traverſe) and the Jury 
bound to find the ſame , upon Pain of Ar- 
taint. 


- Ir appears alſo, in the ſame Title , that 


although the Matter in the Declaration be 
Tranſicory 5 yet if the Defendant's Juſtifi- 
cation goeth only to another County, or 
other Place, there the County or Place is 
Traverſable, and he cannot plead the Gene- 
ral Iſſue, 


For 
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| For which ſee 27 2. 6. 1. 43 £4. 3. 29, 
7 H.6.35. 9 H.6.50, & 71. 21 H.6.8, & 9. 
and divers other Books in the ſame Title of 
Traverſe, in Brook ; where it appears, That 
if the Special Juſtification be in any other 
County, the County is Traverſed ; other- 
wiſe the Place, if the Juſtification be in the 
ſaid County. 

And by many of theſe Books it appears, 
That if the Defendant doth Juſtify , by 
reaſon of a Special Bailment in another 
County, or of the Plaintiff's own Aſſent , he 
is to Traverſe the County ; bur it he Juſtify 
far the like Matter in the ſaid County , he 
is to take no Traverſe ; quod nota. 

And ſo is 21E4. 4. 29. by all the Court, 
That if the Defendant in Debt upon a 
Contract of a Horſe, alledge the ſame to be 
in another County, upon Condition, and 
Traverſe the former County ; tamen quaere, 
becauſe in that Aion and Detinue the De- 
fendant may Wage his Law. 

And 22 Ed 4.39. the Defendant in 'Treſ- 
pals for Taking away hx Goods , did Julſtifie 
by Commandment - Conditional, wiz. to 
Take them only in another County , and 
Traverſed the County where the Plainritff 
laid his Action, and good 

And ſo is 34. H. 8. Bro. Traverſe 36. 8. In 
an Action of Dzi{ceit, for Making of Falſe 
Cloaths in Bartholomew-Fair , contra formam 
Statut?; the Defendant ſaid , That he made 
them bien & duement at D. in another 
County, and Traverſed the 2aking of them 
1n Bartholomew- Fair ; and good. 

And 


, a 
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And always, in a _—_ , the Place of 
the Taking 1s Traverſable ; for which ſee 
15 H.7.7. where the Plaintiff declared of a 
Taking in A. in the County of Oxon, in a 
Place called P. and 'the Defendant ſaid, 
That the Taking was in P. in the Town of 
O. ſans ceo que | priſ® in A. and holden, 
That the Defendant at his pleaſure may 
either Traverſe the Town or the Place; 
quod nota. 


Next ſhall be ſhewn , here the Plea & Where the Ples 
' good without Traverſe, and where the Traverſe 


doth make the Plea ill. 

And therefore, firſt, ſee28 H. 8. Dyer 29. 
where the Defendant in Debt upon a Con- 
traſt ſhewed , That the Contract was Con- 
ditional, without Traverſe, and good, and 
the Traverſe was on the other part. 

And 1bid. eodem Anno 33. one did declare 


upon a Leaſe of 24. Acres; and the Defen- 


dant pleaded , That he Let the ſame , and 
4 Acres more, and good ; and ought to take 
no Traverſe, becauſe Confeſt, and more. 

Yet 35 #. 6. 38. and. 32 H. 6. 3. Bro. Tit. 
Traverſe, ſeem to the contrary,and their Pleas 
to the Count. 

And 3 Eliz. Dyer 202. in Account by 
Edward Clere, Adminiſtrator of Sir Fohn 
Clere, againſt Barty and the Dutcheſs of 
Suffolk his Wife , who pleaded, that Sir 
Fobn Clere made Walter Herend his Executor 
without Traverſe, and Demurrd to in 
Law. 

; S2e 


is good without 
Traverſe. 
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See Mich. 10,6 11 Eliz.280. in a Replevin 
between Wootton and Sir Anthony Cook , in 
Dyer ; where Cook did Ayow, as in his Free- 
hold : To which Wootton did Reply , That 
the Land did diſcend to him and Cook in 
- Coparcenary, without 'Traverlſe. 

But it is there ſaid , 'That if one Avow, 
that 4, was ſeiſed in Fee, and granted to 
him a Rent-Charge; and the Plaintiff Re- 
Plies, That 4. was ſeiſed in Tail at the time 
of the Grant, and died, he ought to 
Fu wag » Abſque hoc quod fuit ſeifarus in 

code. 
And ſee the Caſe of Vernow, Mich. 2 1 & 
22 Eliz. Dyer 366. Rul'd, according to a 
like Precedent 12 H. 8. Rotwlo 639. That 
where Vernon in his Avowry did Claim by 
diſcent, as Heir to the Lord Pows ; Gray in 
his Replication to that Avowry did ſhew, 
That the Lord Pows did Will it to him, 
Abſque hoc quod terr? diſcend'. The like, as it 
ſeems, if Gray had Conveyed as Heir in a 
nearer Degree. 

And ſois 19 H.8.60. there Vouched. But 
otherwile, as it ſeems, if he had Claimed by 
ourvivorſhip, or in Coparcenary. 

And 1x #.7.9. the Defendant in Treſpaſs, 
as Servant to another, Juſtified the purrang in 
his Maſter's Cattle : To which the Plaintiff 
Replied, That he pur in his own Cattle , and 
good, without Traverſe on his part ; for it 
_ be. he put in his own and his Maſters 
allo, / 


And 
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And ſee 22 Ed. 4. 39. that the Writ and 


the Count is-but a Suppoſal ; and therefore, 
the Defendant pleading a Matter in Fair, 
ſhall rake no Traverſe , but the ſame ſhall 
firſt begin on the Plaintiff's part: As if the 
Defendant doth plead, Fointenancy; or the De- 
fendant in Dower doth plead, That che Huf- 
band of the Plaintiff had nothing but.in Join- 
tenancy with B. Or where Baſtardy is plead- 
ed, or the like, | 

And fo is 2 Ed. 4. 28, & 29. where in 
Raviſhment de Gard the Defendant did al- 
ledge Fointenancy in the AnceFor,and others. 


' And fo where one doth plead the like, 


either in Abatement of the Writ, or A- 
vowry. | 

See 21 E4. 4. 36. the Defendant in Debt 
did plead , That the Plaintiff was Born in 
Scotland, Tudicium de Brevi; and the Plain- 
tiff Replied, -That he was Born in England, 
without Traverſe, and that for the Miſchief 
of the Frial. 

As is 6 H. 7.5. where ſaid alſo, That if 
one plead a Feoffment , the other may ſay, 
That it was upon Condition , without Tra- 
verſe. 

Vide cel Liver, and ſee 5 H.7. 11, & 12. 


- where it doth ſtand. upon a Matter in Law; . 
25 againſt a PrieFF , to alledge Unity of Poſ-' 


ſeſſn, and the like; there no Traverſe. 
And ſee 7 Af. 10. a Plaint in an Afize 
of 4 Acres of Meadow; the Defendant did 
demand Judgment of the Plaint , becauſe it 

was Paſture; quod nota, 
And 
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Marims,c. of Pleaing, 


And ſee 14 H.6. 17, iti Raviſhment de Gard 
of which ſide the Traverſe ſhall be , and 
where any Confefling or Avoiding is, there 
no Traverſe. | 

And ſo Note, in what Caſes. there ſhall 
not be any Traverſe; as namely , where the 
Defendant doth but plead in Abatement of 
the Writ, Count, or Avowry ; (or doth (as 
before in moſt Caſes) plead in Bar , becauſe 
the Writ and Count is but a Suppoſal ) 
where one in his Plea doth Anſwer the 
other, and more; or for the Miſchief of 
the Trial ; or becauſe of a Matter in 
Law, &Cc. 


Next is to be known,Where the Dying ſeiſed, 
or the Diſcent, s Traverſable, 

For which ſee the ſaid Book 19 H. 8. 
mentioned in the laſt Diviſion , where it is 
ſaid, That the dying ſeiſed, and not the diſcent, 
is Traverſable. | 

And as that Book, ſo ſeems Brook in T#a- 
verſe 6. and yet in the laſt Diviſion in Ver- 
nous Caſs, and others, the diſcent Tra- 
yerſable. | 

And 22 H.7. 31. the Defendant in Treſ- 
pals made Title by Diſcent, and the Plaintiff 
in his Replication, by the ſame Perſon, did 
ſo too, with a Traverſe , ' Ab/que hoe quod 
Tenementa diſcend” al Defendant: x 


Then, 


Ch.5. Of Special Tſſ1es., E IT3 
Then, When the Dying ſeiſed, or the Abate- Where the 

ment, ſhall be Traverſed. "= ſeiſe®, . 

: By 18 E4.4.1.26. the Defendant in Tref: 5 "ones 
paſs did plead, That A. was ſeiſed, and did ; 

l Enfeoff him: To which the Plaintiff Re- 

e MW plied, That long time before 4. was ſeifed, 

f WF his Father was ſeiſed , and 454 /eiſed ; after 

S whoſe death 4. did Abate, and Enfeoffed the 

& WM Defendant, and the Plaintiff Entred, &c. - 

) WW And by all the Court the Defendanc may 

e W maintain his Bar, and Traverſe the Dying 

f Wl ſeiſed, or the Abatement , at his pleaſure ; 

ft i becauſe it is the Plaintiffs Title, and if any 
part of his Title be falſe, the other ſhall have the 
advantage thereof. 

f The like 5 Ed, 4. 137. in a Writ of Entry, 
inthe Nature of Aſ//ize. 

, See 5 Ed. 4. 85. in the like Caſe of an 

'S WM Intruſion, where it ſeems the Special Marcer 

» I of the Tile, and not of the Intruſion, is 
Traverſable. | 

7e And fo ſeems to be 3 H.7. 7-in the former 

'- IM Cale of the Abatement, becauſe the diſcent 

- W not anſwered, which doth Entitle the 
Plaintiff, where his Anceſtor died ſiiſed of 

- WW ſuchan Eftate as doth Toll an Exrry. 

iy And 39 H. 6.26, & 27. an Abatement is 

d 8 Material and Traverſable, where he that 

4 I alledgeth the ſame , maketh Title by him 

that died ſeiſed; otherwiſe not. 

And 38 H.6.22. in the like Caſe as before, 
it a Writ of Eztry the Defendant did Tra- 
verſe the Abatement , and not the Gift in 


ly Tail. 
I Then 


I14 


Where Dying 
ferſed, Convey- 
ance,or D:fſet« 


ſin, Traverſable, 


Marims,4c. of Pleading- 


Then is to be obſerved , Where the Dying 
ſeiſed, the Conveyance, or the Diſſeiſin alledged, 
ſhall be Traverſable. 

For which ſee, firlt, Andrews lis Caſe, 
Mich. 21 & 22 Eliz. Dyer 365. the Plaintiff 
in an Ejetione firme did declare upon a 
Leaſe, made by my Lord Gomwell, againſt 
which, the Defendant being Andrews his 

Farmer, did plead, Quod diu antequam le 
Plaintiff, ou ſon Leſſee , aliquid babuit in Pra: 
mifſis, one Fohn Blount was ieiled, who En- 


 feotfed Andrews his Father,who died ſeiſed ; 


and that Andrews lect it to the Defendant, 
upon whom Blount Re-entred, and did him 
ouſt, and Diſſeiſed Andrews, and did Enfcoff 
my Lord Cromwell : To which, the Plaintiff 
taking the Parts of the Defendant's Plea by 
Proteſtation, did maintain Blount's Feoftment 
to my Lord Cromwell, Ab/que hoc that Blount 
Diſleiſed Andrews. And ir was long De- 
bated, Whether in this Caſe he ought to 
Anſwer the Diſcent, or the Feoffment to An- 
drews; and the rather , becauſe both the 
Plaintiff and Defendant Claim by one Per- 


053, 

And Laſtly, notwithſtanding the Books of 
21 H.6.12. and 30 H.6.2, and 5 Ed.4. and 
4 & 5 H.7. which Caſes were in Treſpajs 
and Aſjze, for that this Caſe was in Eje&ione 
frmz, which contained Title in the Decla- 
ration, which Title ought to be anſwered 
by the Defendant , and no Bar with a Co- 
lour good; and for that the Dzſſeiſmn is alſo 
a Subſtantial parr of the Bar, it was holden, 
to be in the Plaintiif*s Election , either to 


: Trayerle 
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Ch.5. Of Special Jſlues, 


Traverſe the ſame, or the Diſcent, or Peoff- 
ment, at his pleaſure. x 

And according to the ſame was Vouched 
5 Ed,q5-in a Formedon , and 9 H.6. where 
taken for a Rule, That a Diſſeiſin alledged 


either in Bar , or Replication, x always Tra-' 


verfable. 

And 15 E4.4.22. taketh difference, where 
the Diſſe:{in is alledged in Fair, and where 
only by way of Suppoſal; as in a Declaration,in 
a Writ of Entry, and the like. 

And 5 Ed44.& 4. in this Title in Bro. 218. 
the Dzſe;/mz Traverſable. 

And 3o H. 6. 7. Bro. inthis Title 260. is, 
Thac in Treſpaſs, the D:ſſeiſin, and not the 
Diſcent is Traverſable 3 but otherwiſe in an 
Aſſize. | 2 

And divers other Caſes there be hereof, 
= the Caſe of my Lord Dyer may now 
erve. 


; -M -/2,, Whete Seiſin in 
Then we ſhall ſhew,' Where the Seiſin | w_—_ 


ſhall be Tra» 


_ in Fee, s t6 be Traverſed. 


Rule, 


ouching which Point there be many yeſea. 


Caſes in our Books, the firſt whereof we 
ſhall Cite, is 26 H. 8. 4. where the Plainritf 
in a Quare Impedit declar?d , That he was 
ſeiſed in Fee, and did Preſent: To which 
the Defendant did plead , That he himſelf 
was ſeiſed, and granted proximam Adyoca- 
timem to A. and the Plaintitt by che Grant 
of A. did Preſent, and took no Traverſe, 
intending the Plaintiff's Declaration to be 
iufficiently Confeſſed and Avoided : Where 
the Reporter maketh - Mirum , becauſe b 
2 7 


Mirum, 
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Marims,fc, of Pleading. 


did not Traverſe the Sei/en in Fee of the 
Plaincift. ; 

See the liRe 11 E4.4.-11. becauſe Confeſſed 
and Avoided, 

And ſee 33 H. 6. 49. where the Defendant 
in an A4ſize did plead , That his Father was 
Seiſed in Fee, and by Proteſtation died ſeiſed, 
&c. that the Plaingiif may make Title by a 
Stranger, Ab/que hoc quod Pater le Plaintiff 
aliquod habuit in Pr emiſſis. 

In the Abridgment of which Caſe it is 
ſaid, That by the Book 8 H. 8. he may ſay, 
Abſque hoc quod Pater Querentss fuit Seiſutns in 
Feodo, 

And 5 E4. 4. 1. the Defendant in Treſpaſs 
of Goods did plead, That the Property was 
in him, and he Bailed them to A. to keep, 
who gave them to the Plaintiff, and he,8&c. 
To which the Plaintiff Replied , That he 
was poſſeſſed, 8&c. Ab/que hoc, that the Pro- 
perty was in the Defendant, prout,&c. And 
ſo, where the Defendant pleaded, That 4, 
is ſeiſed in Fee, &c. ,the Plaintiff may ſay, 
That B. Let it to him at Will, &c. Ab/que 
hoc, that A. was ſeiſed in Fee ; or, Abſque 
boc, que Riens avoit forſque al wolunt; quod 
701A. 

And ſee accordingly 18 Ed.4. 3. 21 Ed. 4. 
I7, & 83. and 4 E4. 2. Bro. in the Title of 
Traverſe 372. which Book is, That the De- 
fendant alledged one A. to be ſeifed in Fee, 
&c. and the Plaintiff Traverſed the ſame; 
but not, Ab/que hoc, que Riens avon , quod 


nota, 
And 
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Ch.5. Of Special Iſſues. 


And ſuch a Traverſe, 1 & 2 Mar. Dyer m_ holdeg 


112, holden a Feofail. 

But 22 Ed. 4. 38. if the Defendant ſay, 
His Father was ſeifed in Fee; and the 
Plaintiff Replies. That 4. did Let it to his 
Father, who held over his Term, He ſhall 
take no ſuch Traverſe , becauſe of the Doubt- 
fulneſs. 

And upon this manner of Pleading is a 
Notable Caſe in Dyer 365. Anno 21 Eliz. 
where in Replevin the Defendant, as Baily 
to Sir Francis Leak, made Conuſance for Da- 
mage feſant , as in the Freehold of the faid 
Leaak: To which the Plaintiff Replied , 
That he was ſeiſed of Butt-Cloſe,contigue adja- 


| cen'in Dominico ſuout de Feodo ; againſt which 


Sir Francs Leak ought to Incloſe, &c, To 
which the Defendant Rejoyn'd, That Bntr- 
Cloſe was the Freehold of F.S. Abſque hoc, 
quod le Plaintiff fuit ſeiſit' im Dominico ſuo ut de 
Feodo ; where holden, that the Traverſe. was 


| good, andif the Plaintiff be Miſtaken in his 


Eſtate, it ſhall be foun@againſt him ; where 
tiolden alſo, That it was his Folly to alledge 
ſuch a Preciſe Eſtate in himlelf , whereof the 
other, by this Iſſue, ſhall have advantage 
and that it had been ſufficient for him to 
alkedge, That he was ſe;[ed of Butt-Cleſe, 
without ſhewing how; and then the Defen- 
dant had been enforced to have Traverlſed, 
Abſque hoc , quod Querens aliquid habuit : And 


ſo it che Plaintiff had had bur an Eſtate at | 


Will, or a Licenſe of the Owner , bac wice, it 
had been ſufficient ; qu2d nota. 


I 3 Then, 
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Of the Tra- 
verſe, 47:quo 


alio modo. 


MVarims,gc. of Pleading. 


Then , as to the Traverſe , Aliquo alio 
modo. | | 

If, according to 22 H. 6. 35. and other 
Books , the Defendant doth Juſtify by an 
Eſpecial Maintenance , he muſt Traverſe, 


Abſque hoc,que il mainteine in aliquo alio modo ; 


but otherwiſe, if his Cauſe of Juſtification 
prove no Maintenance. | 

And ſo5 E4.4.119. in a Petition , where 
the Petitioner gave to the King a Special 
Polleflion, Sans ceo, que il avoit unque poſſeſſion 
de aſcun auter Corody , niſi in forma pra- 
difta. 

And ſo 4 E4.4.. 13. the Defendant in Tre/- 
paſs, upon the Statute of 5 R. 2. Juſtified, 
That a Diſtreſs being Awarded againſt the 
Plaintiff, out of the Court of 4. he deſired 
the Bailiff, to Aid him to Diſtrain , Que eff 
eadem Intraco?,&c. and ill, becauſe he claim- 
ed nothing in the Soil ; but when he added 
further the Traverſe, Abſque hoc, qued ipſe 
Intravit in aliquo alio modo , then good , 
for doubt of the Laggents : And by Others, 
he fall ſay, A4b/que hoc , quod ipſe Intravit, 
( /icome le Brief ſuppoſe) prout per Breve ſup: 
ponitur: And by Others, in this Caſe he 
ought to plead the General ltiue. 

_ And 13 H.6.12. in Debt againſt an Exe- 
cutor, the Defendant pleaded, that the Party 


died Inteſtate , .and that the Ordinary com- 


mitted- the Adminiſtration to A. and the 
Defendant, as Servant to A. ſold the Goods, 
Ab/que hoc, quod ipſe Adminiftravit in aliquo 
alio r20do. 

ow. But 
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Ch.5. MOf Specfal Iſſues. 


But this manner of Pleading ſzems to be, 
for the Avoiding the danger of the General 
Iſue; for which ſee more in that Special 
Title, 


Then , "Which of the Conveyances alledged, Which of the 
Conveyances 
to be Tra- 


z to be Traverſed. 

And therefore fee firſt, 27 H. 8. 2 & 2. 
where ſaid, That if the Defendant in Tre/- 
paſs do plead, That the Plaintiff Let it to 4. 
who granted his Eſtate to the Defendant ; 
the Plaintiff ſhall noc 'Traverſe the Grant to 
the Defendant, but his own Leaſe. 

And fois 15 H.7. 2&3. In an Adion of 
Treſpaſs breught by the Prior of Tower-Hill, 
becauſe the Plaintiff's own Leaſe ; where it 
was allo Agreed , That the moiF Material 
Matter, alledged by the Defendant , i always 
Traverſable; as a Recovery, or Diſcent ,- and 
the like ; and not -any the mean Convey- 
ances, becauſe he is in Poſleflion , againſt 
which the Plaintiff ought to make a 1uffici- 
ent Title. | 


But by Fineux: and Keble, Where by way 
of Replication many Conveyances are 
pleaded,the Defendant may Traverſe which 
of them it pleaſeth him. 


But asthe ſaid Year of H. 7. fo. 11. If the 
Defendant in Treſpaſs Convey a "Title by 
Mean Eſtates from 'a Stranger , and not 


from the Plaintiff , and give Colour ; the 


Plaintiff may Traverſe which of chem bg 


will. 
T 4 And 


II9 


verſed. 


Neta. 
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Wea. 


Remitter. 


Nota. 


Marims,ac. of Pleading, 


And fo is 16 H.6. Bro. Traverſe 346. be- 
cauſe a Bar at large. 

But if he ſay, That 4. did Enfeoff him, 
by force whereof he was /e:ſed, until by the 
Plaintiff diſſe;ſed, and he did Re-enter, &c., 
(which Plea, as it ſeems , is good without 
Colour) the Plaintiff ought, in that Cale, to 
Traverſe the Diſſei/in. 

Bur if, as in that laſt Caſe, the Defendant 
had Conveyed, as by a Gift in Tal, the 
Plaintiff there may Traverſe the Gift in 
Tail ; quod nota. | 


And ſee 4. Ed. 6. Bro. Traverſe 154. The 
Plaintif in A/ize againſt a General Bar, 
did make Title by Feoffment and Di/- 
cent , which did Remit him ; where 
holden, That the Defendant cannot 
Traverſe the Feoffment, but the Diſcent, 
—_ is the Material Matcer of thg 
Title, 


And 35 H.6.59- gn Treſpaſs by a Biſhop 
againſt a Prior, who ſaid , That his Prede- 
celſor was ſe;ſed, and died, and then him- 
felf Elected, and gave Colour : To which the 
Plaintiff Replied, That he was ſei/ed , until 
by. A. diſſeiſed, upon whom the Predeceſlor 
of the Defendant did Enter, &c. There the 
Defendant is to Traverſe the Dilleiſin by A. 
as moſt Material. 

Bur as it appears by the ſame Book 27 H.8. 
ficit cited in this Diviſion , Thar although 
tne Defendant Convey by Mean Degrees 
jcom che Plaintiff himſelf, yer if he ow 
| falls 


Ch.5. Of Special Iſſues. 


Alle in any Point, the Plaintiff by like 
Pleading may Traverſe him. | | 

As, in the ſaid Caſe of 27 H. 8. he may 
ay, That after his Leſſee did ſurrender to 
bim, Ab/que hoc, thathe did aflign his Eſtate 
to the Defendant, modo & forma, &c. 

And 43 E4.3.7.the King in a Quare In- 
jedit made Title by an Heir in his Ward, 
Cveying the Diſcene ro him by Mean 
Degrees of Coſmage, the Defendant ſhall not 
fay, Nul tiel in Reie nature (nulla talis perſona 
in Rerum natura) as in the Mean Convey- 
ance of Kindred ; quod nota. 

But in a Mortdanceffor, or other Ation 
Anceftrel, as is 9g Ed .4. 6. the Mean Convey- 
ance of Kindred is Traverſable : Burt chere 
ſaid, to be otherwiſe in any other Action, 
by the Books, in all Caſgs of Challenge, 


In the next place , it will be requiſite to 


For which ſee 37 H.&7. where the Defen- 
dant in Treſpaſs did plead , That the Free- 
hold was to F.S. and that he by his Com- 
mandment did the Treſpaſs ; and the Plain- 
tiff made Ticle by a Leaſe from a Stranger, 
Abſque hoc, que le Defendant Enter per Com- 


| mandment J.S. and good, per Cur. 


And ſee 14. B. 6. and divers other Books 
there Vouched in Bro. Traverſe 325. That if 
the Defendant in Treſpaſs do Jultity by the 
Commandment of the Owner , the Com- 
mandment is Traverſable ; quere ramen, 


But 


I2q1 


Commandment, 


. where Traver- 
know, Where the Commandment s Traver- _ 


ſable. 
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| ut Eſtate, 


where Traver- 
fable. 


Several Tra- 
verſes to be 
taken in one 


Plea. 


Three Traverſes ; 
ro one Replis ##Ier Eſtate tempore brevis ; Et ſans ceo, que le 


Cation. 


Marims,fc. of Pleading. 


But in all Cafes where the other Convey: 
from the ſame Perſon, the Commandment 
is Traverſable. 

The like, as it ſeems, of Qui EFate,if both 
Parties Claim from one Perſon, as 11 H.4.5 1. 
19 H.6.56, & 57. 19 Ed. 4.6. 18 Ed. 4. 10, 
and 6 Ed. 4.12, in the Title of Traverſe in 
Brook. | ; 

But ſee more hereof in the Title Qui 
Eftate, where the ſame is Traverſed , al- 
— they do not Convey by one Per- 
ON. 


And in ſome Caſes there are ſeveral Tra- 
verſes to be taken in one Plea; as, by Expe- 
rience, the Defendant in an Information, 
that pleads a Special Plea, or is to Traverſe 
an Office, ought to Confeſs and Avoid , or 
Traverſe every of the Kings Titles al- 
ledged. | Ray 

And fee 12 Ed.4. 14, & 19. That the De- 
tendant in Treſpaſs did hd a Gift in Tail 
to his Father , and gave Colour ; and the 
Plaintiff made Title by a Common Recovery : 
To which the Defendane did Rejoyn, That 
his Father, before the Recovery made a 
Feoffment ,- and took an Eſtate back again, 
and then after the Recovery,and before Exc; 
cution,died; Sans ceo,que le Recoveror entra en 
wie ſon Pier ; Et ſans ceo, que ſon Pier awvoit 


Recoveror fuit ſeiſie prout in Replicatione ſpecifi: 
cat* : Et iſſint le Recovery feint, &c. and ad- 
mitted, | 

And 
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|Ch.s, Of Special Iſſues; I23 


And 22 H. 6. 16. One Utlawd by the Two Traverſes 
Name of F.S. of D. Butcher, came in upon *9 one Plea, 
the Capias Utlagatum, and aid, That he was 
Demurrant at S. and not at D. and was a 
Husbandman, and not a Butcher ; and ſo two 
Traverſes taken, 


In ſome Cafes there ſhall be Traverſe upon Where ® Trk- 
Traverſe : verſe may be 
As 9 H.6.1, & 2. and other Books, where \- * Tre- 
in a Pracipe againſt T'wo, one pleaded Non- 
tezure , and the other Fointevaxcy with a 


| Stranger , and Traverſed , Sans ceo, que le 


auter Riens avoit ; and the Plaintiff Replied, 
That the Defendants are Tenants , as the 
Writ ſuppoſeth, and Traverſeth Abſque hoc, 
que le Stranger Riens avoit. 


' And ſee 18 XJ. 4. 10. Thatif the Defen- Where the De- 


dant in Treſpaſs make Title by a Feoffment or fndant may 
Gift in Tail, and give Qiow to y- Plain- bw 11mg 
tit, the Plaintiff without making any Title, Tice. - 
may Traverſe the Feoffment or Gift, per 
totam Curiam prater Brian z; but contrary in 
Aſſize. 
Yet by Brook, or the Reporter , the Law 
ſeemeth with Brian; and for that the De- 
fendant is in poſſeflion (it ſeems) the Plain- 
tiff ſhall be forced to make Title againſt 
him, as well in Treſpaſs as in Aſjize ; quod 
nota. 


Next, of the Plea of Tout temps prift , or Tout Temps 
Semper paratzs ; Which is a Plea by way of 27, what. 
Excuſe, or Defence, for him that is Sued for 
any Debt or Duty belonging to the Plaintiff. 
As 
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Marims,4c. of Pleading. 


As in Debt upon an Obligation , with 
Condition for the Payment of a leffer Sum 
to the Obligee ; although the Place be 
named inthe Obligation, yet the Obligor, 
by 7 Edw.4.3- is bound to plead, Tout ' 2emps 
prift, &- Tender les deniers in Court ; yea, al- 
though the Obligee (as it was pleaded there) 
Refuſed the ſame, becauſe part of the Sum 
contained in the Bond. 

Otherwiſe , if the Condition be to Per- 
form an Arbitrement , &c. as is 16 H. 7. 7. 


C. 

And yet 7 H. 6. 18, the Obligor is not 
bound ro Tender at another Place than 
where mentioned in the Obligation , no 
more than the Tenant, who Tendred his 
Rent upon the Land at the time of the 
Difreſs. | 

And if a Defeaſance to an Obligation be 
for the Payment of a Leſſer Sum , the Ob- 
lIigor, according to 33 H. 6. 3. need not to 
plead, Uncore priſe. 

And 21 Ed. 4. 42, & 52, It an Obliga- 
tion be with Condition for the payment of 
a Leller Sum, and the Obligor Tender, and 
ver” es Refuſe, he ſhall not plead , Uncore 
Pri . 

' , Bur 21 H.6. and cther Books againſt the 
lame, and fo is-Experience at this day. 

And 21 E. 4. 25. the Obligor did in this 
Caſe of Payment of a Lefler Sum , plead 
Uncore priſt, where its ſaid, That if the Ob- 
ligee take Iſſue upon the Tender, and found 
againſt him, he hath loſt the Adyantage of 
the Obligation for ever. | 
And 
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Ch.5. Of Special Iſſues. 


And according to this Learning is 20 EJ. 
4.1. and other Books. | 

But if the Condition be to make a Feoff- 
ment, or to perform an Arbitrement, or 0 
pay Mony to a Stranger, he ſhall not plead 
Uncore priſt. 

The like 16 H.7.7. 11 H.6.29. & 22 H6. 
39. of an Abitrement. 


125 


The like 19 H.8.12. 27 H.8.1. and 14 H. + 


6.23. where to do any Collateral A , al- 
though to perform Covenants, and one of 
the Covenants be, to pay his Rent; as the 
ſame Book 27, H.S. is. 


Then is to be kfiown , Where the Tender 
ſhall be made in Court, aud where not. 

Vide 7 H.4. Bro. Tit. Arbitrement 12. where 
the Defendant in Treſpaſs pleaded an Arb:i- 
trement in Bar, to give a Piece of Cloth, and 


had the ſame in Court. 


_— 8 Hd. 6. 25. of Mony to be 
paid. 

And yet 21 E4.4.8. in Dower , the Defen- 
dant pleaded, That the Plaintiff detained a 
Hamper of Evidences : To which the Plain. 
tif Reply'd, That ſhe was always ready to 
deliver the Hamper of Ewidexces ;'by Reaſon 
whereof ſhe had Judgment Maintenant, and 
yet ſhe had not the Hamper in Courr. 

And 24 E4. 3. 31. if the Defendant in a 
Writ of J/ard Claim nothing, but becauſe of 
Nurture, he ought to have the Infant in 
Court. 

X =. ſois 24 E4.3. although the Infant be 
ick. 
And 


Where Tender 
ſhall be made 
in Court, and 


where not. 
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| 126 MBarims,#c.of Pleading. 
| | And yet Fiz. 8 Ed. 3. he found Mainprize 
(| to have the Infant in Court. 

And 6 E4.4.11. the Defendant in Detinue Ml. 
of Corn did plead , Tout Temps & uncore e#t, 
without having the Corn in Court; and the 
Plaintiff Replied, That (ſuch a Day) he Re- 
quired the ſame, and the other Refuſed to 
pay ; and Iſſue thereupon. 


Uncore prif, in Then, In what other Caſe a man ſhall plead, 
what other Uncore prift. 
—_ _ AS 14 4. 7.32.and 15 H.7.1. ina Writ of 
"> Annuity, which was granted until the Plain- 
tiff was Promoted to a Benefice: If the 
Defendant do plead a Tender hanging the 
Writ, he ought not to Tender the Arre- iſh 
rages alſo, becauſe the Plaintiff ſhall have 
Debt for the ſame. 
And 33 H. 6.26. the Garniſhee in Detinue 
did plead, That the Goods were delivered 
to the Defendant upon this Condition, 'That 
if the Garniſhee did perform the Arbitrement 
of F.S. then he ſhould have them; and iſ 
that F. S. did Arbitrate, he ſhould pay to 
che Plaintiff Forty ſhillings, which he did 
Tender, and need not plead, Uncore priſt; 
for that the Mony was not in demand in 
that Action. 
And upon that Reaſon is 5 H. 4. 3. That 
it the Defendant in Treſpaſs of Goods make 
a ſufficient Fuſtification, although he Confels 
a Detainer, yet he need not plead , Uncore 


priſt. 
| And 


Ch.5. Of Special Jſlues, 


And by the Book of 1 R. 3. 1. in Debt 


upon a Simple Bill, or Obligation, by the way, 
the Defendant may plead , That he was, 
and yet is ready to pay, if the Plaintiff 
would have delivered hicm an. Acquittance : 


by which it ſhould ſeem , that the Plaintitf 


in that Caſe ought to Offer an Acquittance, 
as he is todemand Rent that is payable on 
the Ground; quere inde. | 

In which ſaid Caſe, and 21 E4. 3. which 
are abridged by Fitzberbert, in his Title of 
Verdict 1 3. If the Defendant Tender Parcel, 
the Payments being ſeveral; as Rents at 
ſeveral Feaſts , and the like: There, if the 
Defendant, upon the Demand of the Plain- 
tiff, or otherwiſe, where he is bound to 
Tender, without demand, do Offer Parcel, 
the Plaintiff is bound to Receive the ſame, 
and the Defendant may plead it, as it ſeems, 
to th: Whole. 

The like in Detinue of ſeveral Parcels ; 
(but orcherwiſe of an Entire Sum, or Parcel) 
where in the faid Book of 1 R. 3. its faid, 
That if the Plaintiff in Detinue of ſeveral 
Parcels, lay an Entire Value, as he may, then 
if the Defendant can plead, Tour remps priſt, 
of any Parcel (or, according to ſome, do, 
before Verdi , Offer any Parcel in Court) 
the Plaintiff is at a Miſchief, touching his 
Recovery of the Value of the reſt , becauſe 
he hath not laid ſeveral Values: Bur if in 
that Caſe there be a Yerdi&, then is the Sum 
of the Value made a thing Entire, whereof 
the Plaintiff is not bound to Receive parc 


without the whole 
But 


127 


128 


Eſtoppel, or | 


Counterplea. 


Of the Plea, 
De ſon Tort 
demeſn. 


Martms,c. of Pleading. 


But of this Plea of Tout temps priſt , the 
Defendant may be Concluded. 


As if he Imparl, by the Book of 5 Ed. 4. 


141. which was in Dower. 

' Otherwiſe, if in Debt he came in upon 
the Diſtreſs, as is 7 H.4.9. becauſe it may be 
he was Nient Summon? by the Sheriff. 

Otherwiſe in Annuity, 2 H.4.3. and 14. H. 
6.3, 4.. after an Eſſoin in Dower, becauſe it 
may be laid by an Eſtranger, the Deten- 
dant ſhall plead, Tout temps priſe. 

And fo is 5 H.6.7. & 17. 

And by 2 H. 4. 7. if the Tenant in Dower 
came in the firſt day , and pleaded Tout 
temps priſt; the Demandant cannot Reply, 
That before ſhe demanded Dower in the 
Country, becauſe the Writ affirms the Te- 
nant's Title ; quod nota. 


Then is to be Conſidered, the Plea or De 
ſon Tort demeſns , That upon many Fuſtifica- 
tions, the Plaintiff is to Anſwer to the Mat- 
ter of the 'Defendant% Plea eſpecially, and 
not to'Fraverſe generally, De ſon Tort dc- 
meſne ſans tiel Cauſe. 

As 16 H. 7. 3. where the Defendant in 
Treſpaſs doth Juſtify , as by Commandment, 
Licenſe, or Delivery of 2he Plaintiff. 

And ſo is alſo 12 Ed.4.11, and 20 E9. 
4-4 And ſois 9 E4.4.4. 

The like by Brian and Townſend, 2 H.7.3. 
where the Defendant in Falſe Impriſonment 
doth Juſtity by Reaſon of a Robbery , and 
that the Common Voice and Fame went upon 
the Plaintiff, 

The 
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Ch.5: Of Special Iſſues; 
' Thelike, as it ſeems by the ſame Book, 
20 E4.4. where the Defendant doth Fuſtify 
by reaſon of a Matter in Law, and to ſee 
if Waſ# were done ; or, To Ezter @ Tavern 
to Drink. | | 

And by 33 H6. 41. and 14H. 4.3t. the 
Defendant in Treſpaſs did Juſtify , for that 


the Anceſtor of the Plaintiff held of his 


Maſter by Knights Service, and that by the 
Commandment of his Maſter he ſeiſed the 
Plaintiff; here the Plaintiff is to Traverſe 
the Commandment. | 

And ſoisalſo 14. H. 4. 3%. in the Caſe of 
an Apprentice. | | 

And fo 44 E4. 4. 18: where the Plaintiff 
pleaded a Grant. | | 

And 38 E4.3.3. the Defendant in a Re- 
vevin did Juſtify by reaſon of an Execution 
upon. 2 Recovery in a Court Baron , and De 


ſon Tort demeſn General, ng Plea. 


And io is 33 . 6. 29. if the Defendant 
do Juftify by the Kings Patent, becauſe a 
Matter of Record. | | 
The like 10 H.6.3. where the Defendant in 
Treſpaſs did Juſtify, to make Replevin by a 
Warrant of the Sheriff; or came in 4:d of 
the Servant that had a Warrant to Arreſt 
the Plaintiff, as is 2 H.4.6. | 

Thelike 2 H.5. 1. where the Defendane 

in a Replevin doth make Conuſance, as 
Bailiff to A. | ; 
. And fo 28 Ed. 3.98. if the Defendant do 
Juſtifie che Taking of Goods by the Com- 
p—_ of 4, co whom the Plaintiff is 

IAIN. 
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Tithes. 


Ne Eftate, 
What, 


MVarims,gc.of Pleading. 


And fo 16 E4.4.4. where the Defendant 
in Treſpaſs . doth Juſtifie for Diſms , ſevered 
from the Nine parts. | 

And 28 #.6.9. the Defendant did Juſtify 
in Treſpaſs by reaſon of a Way , and the 
Plaintiff Replied De ſon Tort demeſn , Abſque 
hoc, que le Defendant & ſes Aunceſtors ount uſt 
Paver tiel Chymin,&*#c. | 
Notwithſtanding ſee this Title in Brook, 
in many of theſe Caſes , the Iſſue of De ſox 
Tort demeſn ſans tiel Cauſe,lufficient;and eſpe- 
cially where the Defendant doth himſelf 
make no Title , but as Servant , or doth 
come inAid of the Sheriff, or the like; and 
in all Caſes 4*Aſſault le Plaintiff ; or, where 
the Sheriff maketh a Warrant to his Ser- 
_— or, for Suſpicion of Felony, or the 

&. 


And as 5 H. 9.9, where the Defendant 
doth Juſtify by Cuſtom of Faldage. 

Or 9 E4. 4. 22. where the Defendant in 
Treſpaſs Juſtified for Wreck; and in many 
other Caſes where the Defendant doth 
Juſtify by Matter in Fait, the ſame General 
Replicatic .1, De ſon Tort demeſn, hath been 
admitted. 


Next, of the Plea of Que Eſtate , which 
ſignifies verbatim, Which Eſtate, or the Same 
Effate; and is a Plea, whereby a man Er 
eicling another to Land, &c. ſaith, That 
ihe Same Eſtate himſelf had, he bad from 


him, 


As 


Chs: Of Specfal Jſſues; 


As in a _ Impedit the Plaintiff alledg- 
eth, That ſuch Four Perſons were feifſed of 
Lands, whereunto the Advowſon in queſtion 
was appendant, in Fee, and Preſented to the 
Chureh ; and that afterwards the Church 
became void, 2ue Eſtate , that is, Which 
Eftate of the ſaid Four Perſons he hath now 
during the Vacation, by virtue whereof he 
Preſented,&c. Vide Bro. 175. Tit. Que Eſtate, 
& Co.1 Inf.121. 

And ſee alſo 2 H. 6. 10. where holden, 
That the Plaintiff in his Declaration, or 
Title , ſhall not Convey to himſelf by a Que 
Efate. 

Otherwiſe in. a Replewin after Awvowry 
for after Avowry, the Defendant is becoms 
Actor. 

And fo is 3 2.6.28. and accordingly are 
divers Books in Brook, in this Title Que 
Eſtate, 

And Mich. 1 & 2 Mar.Dyer i 

And yet, as appears in the ſame Title, 
2 H.4.13. and other Caſes there, that where 
the Defendant by his Bar doth admit the 
Plaintiff Tenant to the Land , there the 
Plaintiff in his Replication, Conveying to 
himſelf Title to the ſame , may do it by 
a Que Eſtate. 

And by the Book 3 H. 6. 11. 22 H.6. 34, 
and divers other Books in this Title in Brook, 
The Avowant may in his Avowry Convey 
to the Plaintiff an Eſtate in the Tenancy 
by a Que Eſtate, becauſe he is a Stranger to 
his Title, which ſeemeth Reaſon. 


K 3 And 
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Shewing how. 


Barims,gc. of Pleading; 


And it appears by the ſame Book in Dyer, 
fo.172. That a Term cannot be Conveyed 
in Pleading (be the Party Actor , or other- 
wiſe) by a Que Eſtate. | 

And tothar Intent is 7 Ed. 3. Brook in this 
Title 31. be the ſame a Term, or Eſtate for 
Life, or in Tail. 

And yet there 38 Af 4. the Defendant in 
an Aſize did Convey from T. by Statute, 
by a Que Eſt ate. | 

And lee 5 H.7.39. 40 Afſ.28. 15 Ed.q. 16. 
and 2 H. 4. 20. of Tenant in Tail, eſpecially 
if the Party beto aver his Lite. 

And ſee in this Title Bro. 12 Ed. 3. That 
the Tenant may Rebut by reaſon of a Wa- 
_ by a Que Eſtate ; but not be Vouch- 
ed. 

And ſee 22 H. 6.13. and 26 A/.$. But 
Io Aſſ.5.to the contrary. 

And ſee alſo the Books 11 H. 4. 81. 37 H. 
6.32. and 1 Ed. 6. in this Title 4. That a 
Que Eftate is not to be alledged in any of 
the Mean Conveyances, but co the Tenant 
himſelf, without ſhewing Coment , notwith- 


_ ſtanding the ſame hath been ſuffered. 


And it appeareth alſo, that in Pleading a 
Qae Eſtate, the Party by whom ſuch Eſtate 
1s Conveyed, muſt be ſhewed in- Pleading, 
to have a Good Eſtate; as by Recovery, Foff 
2ment, Or Releaſe, or the like ; and not ſuffici- 
ent to ſay, That A. was ſeiſed , whoſe Eſtate 
the Defendant hath. 

And ſo is 7 Ed. 4, 26, and g H.. 5. 


I4. 
_ Vide 


'Ch.5: Of Spectal Jſues. I33 


Vide 21 Ed. 4.21. That Tenant in Dower 
coming in by Law, Conveyed her Eſtate by 


a Due Eſtate. 
And fo, 6 E4. 4. 1. although he came to 


the Land by Diſſe;/;n. 

And ſo ſeems 31 #7. 8. Bro. 48. if he Re- 
cover the ſame; but againſt that is the Book 
of 39 H.6. 


And it appears alſo, That « Thing that Choſe in Grane, | 


lieth in Grant, cannot be made Title to by Que 
Eſtate, although by way of Bar. 

And ſo 11 H4. 89. of an Hundred. 

And fo 24 E4.3.22.and 31 Af. and 12 Z. 
7.16, 18. of a Rent or Common ; except it 
be incident to ſome thing that may paſs 
without Deed , unleſs he ſhew a Deed to 


maintain His Preſcription. . 


And although in many Caſes 'it be ſufficient Not Traverſa: 
Title ; yer; as it ſeems 6 Ed.4. 12. i never Tra- Pe = _e 
on e, but where both Parties Claim by one No _ 
Perſon. | 

And yet ſee 19 H.6.56.and 11 H. 4 81. 
where the Que Eſtate Traverſed , although 
the Party that did take the Traverſe , did not 
Claim by the ſame Perſon. 

And ſee in that Title 6 E4.4.12.and 18 Ez. 

4-29. That where the Defendant doth give 
to r of Plaintiff Title by a Qze Efate , there 
the ſame is Traverſable by the Plaintiff. 
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Double Plea, 
Fhat. 


MBarims,c. of Pleading. 


Next in Order, we ſhall ſay ſomething 
of Double Plew. 

A Double Plea is that, wherein the Defen- 
dant alledgeth for himſelf 7wo ſeveral Mat- 
ters in Bar of the Plaintiff's Aion, whereof 
either is ſufficient to Effe@ his Deſire, which 
ſhall not be admitted for a Plea. 

As, if a man alledge Several Matters the 
one nothing depending upon the other , the 
Plea is accounted Double , and not ad- 
mittable; but if they be mutually depend- 
ing each upon the other, then it ſhall be ac- 
counted /zngle. | 

And touching Double Pleas, Tee thereof 
the ſaid Title in Brook's Abridgment ; as 
namely, where one Anſwer will make an 
End of all, as Ne dona pas, and the like, 
there no Doubleneſs ; or if the Defendant 
plead divers Matters, and rely upon One of 
them; or do ſhew in his Pleading divers 
Matters of Inducement , or of Suſpicion ; or 
doth alledge Two Preſentments in a Quare 
Impedit , the one in the Guardian or Partt- 
eular Tenant , and the other in the Party 
bimſelf 

And 4o E4. 3. 11. divers Matters alledged 
to ouſt the Conuſance. | : 

T1 H.6,10. to prove a Maintenance, the 
Party may ſhew divers Matters. 
And 1b:d. 11. That Appendancy and Pre- 
ſeription 1s double. 
But 13 H. 8.e contra. | 
And by divers Books, a Leaſe and Releaſe, 
double. PT oe | 

— And 


Ch.5; Of Special Iſſues, 


And where one bindeth himſelf in 10 /. 
in the Indenture, to perform divers Cove- 
nants, the Plaintiff can declare but upon 
the Breach of one , if he demand the 


100, 
Otherwiſe, if he bring an Action upon 
the Covenants, as appears by 11 Ed. 4. 


10. 

And by 9 H. 7.23. One pleads, that he 
was ſeiſed, until by the other diſſeiſed; 
againſt whom he did Recover, and mot 


| Diuble, becauſe the one is Conveyance to 


the other. 

And by 5 H. 7. 36. where one cannot 
come to the one Plea withour the other, 
there no Doubleneſs , as Seifin and Feoffment, 
and the like, . 

And 4 H.7.17, and r H.7.14. 


And by 5 H.7. 1. Non dederunt arbitrium in 


ſcriptis, Double. 

And by 21 H. 7. 10. a Collateral Waranty 
and Aſſets, Double ; and the like. 

Whereof ſee more at large in this Title 
of Double Plea, in Brook and Firzbherbert; and 
in Partridge and Strange's Caſe in Plowden's 
Corm.. and in that Caſe in Dyer , That Bar- 
ganizaſſet and Conceſſiſſet, not double, becauſe 
words of one fignification. 

And accordingly alſo 35 H.6. 


35 


"SM a 
Then ought to be known , How one ſhall Divers Pleds, + 


bave Divers Pleas , when one of them ſhall go 
to the Whole. | 


Aſſize of the Office of Clerk of the Crown, 
K 4 brought 


nd one goers 


to the Whole. 
And therefore, firſt, ſee x Eg. 4. 29. In #n . 


Which of the 
Oleas ſhall be 


f:ft Tried, 


MBarims,Fc. of Pleaving. 


brought by two Perſons, where the Defen. 
dant pleaded to one of the Plaintiffs , That 
he was an Alien, and to the other Nul tiel 
Office, becauſe the laſt went to the Whole; 
it was holden to be double. 

And yet 37H.6.30.the Defendant pleaded 
a Fine to the bole , and did Conclude to 
the Aoety, and fo for the other Moiety , 
and good. Es 

And eodem Anno 38. the Defendant did 
Juſtify to the Third Part for one Cauſe , and 
to the other Two Parts by another Cauſe. 

And Mich. 13 & 14 Eliz. Dyer 305. the 
Defendant in Treſpaſs of Trees may plead, 
as to the Cutting, Not Guilty; and as to the 
Taking, he may plead a Gift of them, 

And ſo 33 H.6. 12. and 4b E4. 3. 18. in 
Debt againſt an Executor, the Defendant did 
Plead to pert an Acquittance, and to the reſt, 
plene Adminiſtravit. 

And ſo is 28 E4.3.9r. 

See more hereqg it: this eſpecial Title, 
Deux Pleas & un vs al Tout, in; Brook, where 
this Difference is holden, That if one Per- 
ſon pleads divers Pleas, and the one of them 
goeth to the whole Writ or Aion, that anly 
ſhall be received: | 


And where ſeveral Pleas are pleaded by 
divers Defendants, in any Perſonal Aion, 
and one of them goeth to the Whole, that 
Plea ſhall be firſt Tried, and the reſt of 
7 Defendants ſhall have Advantage there- 
6) f a d 


Where 


Ch.5- Of Special Aſues. 
Where alſo a difference is taken between 
it this kind of Pleading and a Double Ples ; 
| and touching this, any Perſon may ſhew the 
.- MW fGmeto the Court, as Amicws Curie; and the . 
other, none but the Party. 
d And ſee the Book of 9g H. 6. in that Ti- 
o ll tle 4. which takes this difference, Thar if 
) there be rwo Defendants in a Real Aion, - 
and they plead ſeverally to the Action , and 
d Oze- of their Pleas goeth to the whole , as 
d WW Ba#ardy, and the like, the other ſhall have 
no Advantage: But otherwiſe, if one of 
fo them doth Plead to the Writ , the ſame ſhall 
l, be firft Tried , and the other ſhall have ad- 
E vantage of it, 
The like in Perſonal Aions to the 
n Action. 
d ' Bur if there be but one Defendant eicher 
. in Real or Perſonal Ations, and he pleads 
ſeveral Pleas to the Writ or Aion , and one 
of them goeth to the Whole , that which 
y goth to the whole ſhall only be taken. 
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£ And accordingly ſeems 37 H.6, 37. 
'- bY 
n Then ſhall be ſhewed, here the Plea Monſtrens de | p 
s WH is ill, without ſhewing of the Deed , or Re. £919, 0% Re- | 4 
cord. | cords, By” 
Firſt, Ir appears 20 H. 7. 6. That he {kd 
Y which is a Stranger to the Patent and Deed, bl 
, - and claimeth nothing by .the ſame, or by : 


r him that hath Right, ſhall not ſhew the 
f ſame: And ſome queſtion 1 H, 9. 24. if the 
- Termorof a Common ſhall. 
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MBarims,tc. of Pleadiug. 


And 29 Af. 21. ſeems, That he that de- 
riveth but a Particular Eſtate ſhall nor. But 
14 H.4. he that deriveth any Intereſt , be ic 
Particular, or otherwiſe , by Commandment 
ſhall ſhew. 

And 21 E4. 4. 50. 2 Servant that Juſtifieth 
2 Diſtreſs for his Maſter , ſhall ſhew the 
Deed; but otherwiſe of an Incumbent that 

leadeth a Grant of Prochein Avoidance to 
is Patron, becauſe he claimeth only the 
Incumbency and not the Patronage. | 

And 9g A.7.13. one brought a Quare Im- 
pedit, and Counted, that A. was ſeifed , and 
did Grant proximam Adwvocationem to B. and 
after did grant to C. who granted the fame 
to him; and the Queſtion was, Whether he 
ſhould ſhew the Deed made to B. ? 

And 4a Af. 2. one ſhall plead a 
without ſhewing, becauſe it appertains not 
to him. 

And 22 Af. 52. the Under-Eſcheator 
ſhall ſhew the Patent. But 25 H.8. Dyer 29. 
nor. 

And 39 E4.3. 39. the Grantee of Prochein 

Arwvoidance, was not enforced to ſhew a Com- 
poſition, which declared to be his Gran- 
tor's Title, becauſe he had not his whole 
Eſtate. 
But 22 H, 6. 42. the Servant ſhall ; but 
otherwiſe of the Servant of a ColleQor that 
Diſtrained for a Tax, becauſe an AR of 
-— the Principal Matter of his 
Title. 


And 


( 


c 
\ 


Ch.s, Of Dpecial Alſues. 


And 7 H.6. 1. he that prays to be Re- 
ceived by reaſon of a Remainder ; or a 
:- WW Woman that demandeth Dower of Rent, 

hall not ſhew the Deed , becauſe it doth 
not belong to them. 
h And upon this Reaſon ſee the Books 
+ 39 £4. 3: 37- 14 H.4- 30. 11 H.4 83. and 
divers other Books, That where the Deed 
doth appertain to him, there he ſhall not 
» ix forced to ſhew the ſame. 
| And ſo35 H. 6.31, & 32: where his An- 
{© thority is determined, and the Patent doth 
1 I eppertain to another; as toanother Officer, 
1 and the like. 
- 
6 


And this Learning is approved of in Plow- 

den, in the Caſe of Second Deliverance , 

brought by Throgmorton againſt Tracy, where 

; one pleaded a Leaſe by a Corporation , to 

Wl bxgin atter another was determined; where 

holden, That the firſt Leaſe need not-be 
ſhewed for Three Reaſons : 


-_ 
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h Firſt, Becauſe it did not belong to 
Im, : 

Secondly, Becauſe that Eſtate was deter- 

mined. And, 


| Thirdly , Becauſe the Defendant*s Eſtate 
I waSExecuted. 


And further, touching the Learning in this 
Point, ſee Dyer, firſt, 28 H. 8. fol, 29. left 
doubtful, whether a Particular Grantee ſhall 
ſhew the Main Grant. 

And Ibid. 30 H. 8. 54. rather that he ſhall; 
and-therefore learn what the Law in that 


Caſe is, 
| And- 
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Marims,c. of Pleading, 


And fome Books take a difference, where 
one deriveth himſelf an Intereſt to the 
Whole in Part of the thing , there he ſhall 
ſhew; but if but to part of the Eſtate, then 
nor. 


Next, Where the Eſtate s Executed , ther 
need not the Deed , for the moſt part , tobe 


ſhewed. 


And firſt, 15 E4. 4. 16, If one Convey to 
a Poſlſeflion Executed in himſelf by the 
Grantee of a Reverſion and Attornment, 
there he need not ſhew the Deed. Otherwiſe 
to a Rent, or to Land in Remainder by 
Grant of a Corporation. 

But the Iſſue in Tail of a Rent Executed 
ſhall have a Formedon in the Diſcender. 

And by 11 H4.39: and 14 H. 4.31. if a 
Remainder be once Executed, the Ifſue in 
Tail may have a Formedon, as of a Gift in 
Poſleflion. | 

But in a Formedon in Remainder, the Deed 
mult be ſhewed. | . 

And ſois 18 H.8.4. and 34 Ed.3. 

Yet 10 Eliz, Dyer 277. in a Formedosn in 
Remainder, upon a Gift to Uſes in Tail, 
holden, that he need not ſhew the Deed 
for two Cauſes: One, becauſe the Eſtate 
may be made withoutDeed ; and the other, 
becauſe ic appertained to the Feoffor. 

And therefore x & » Mar. Dyer 174. 2 
Stranger to a Deed ſhall plead a Grant 
without ſaying, that it was by Deed. 


And 


Ch.s. Of Special Iſſues, | 


And by Dyer 28 H.8.29. Tenants in Com- 
mon, making Partition to Preſent by Turns, 
when it is once Executed, the Deed thereof 
need not after to be ſhewed ; quod nota. 


The like Law, as it ſeems of Executors and Execators and 
Adminiftrators , touching the ſhewing of Adminiſtrators, 


the Will; where the difference is, that being 
Defendant, or bringing an Action of his 
own Poſſeſſion , he ſhall not be compelled 
toſhew the Will, or Letters of Adminiſtra- 
tion. 

And ſo is 21 H.6.23. 10 E4d.4.1. 16 Ed... 
and divers other Books, alchough the Plea 
be but to the Writ, as that he is Admini- 
ſtrator. | 

But 42 E4.3.4. 3 E4.3.31. and 7 Hs. 4r. 
In Treſpaſs de bows aſportat? in vita Tefta- 
tris, he muſt ſhew the Will. 

And ſo is 6 E.4-1. and 16 E4.4.8. 

But by 19 H.6. he need not ſhew it in 
another Term. 

And this difference of Plaintiff and De- 
fkendanr is confirmed in Plowden?s Com. in 
Graysbrock and Fox's Cale. 


Next, we ſhall ſhew, How the Vouchee ſhall Vouchee, 


be forced to ſhew a Deed. 

And therefore, Firlt, by 22 A/.88. he that 
Voucheth as Aſſignee, ſhall not only ſhew 
the firſt Deed, but he Deeds of Aſſignment 
alſo; and to that intent is 3 #.6. and other 
Books in this Title in Bros. 

But he may Rebat by the firlt Deed. Quere 


ramen. 
For 


Aﬀion ſur 
Record, 


MYarims,tc. of Pleading. | 


For 2 H.7.13 & 14. ſeems, that he need 
not ſhew the Deeds of Afignment upon 
Voucher, 

And ſee 48 EJ. 2. 5. That the Tenant in 
Dower vouching the Heir of full Age, yet 
ought to ſhewa Deed ; quod nota. 

But yet ſee 5o E4.3.25. That in the ſame 
Caſe, or in any other, as it ſeems, he that 
doth Vouch one, unleſs he do pray alſo that 
the Parol may demur for Nonage , ſhall not 
need to ſhew any Deed to the Deman- 
dant. 


For which ſee more at large in Brook 
and Fitzherbert's Abridgments, in the 
Title Voucher. | 

And 10 H. 7. 21. he that Voucheth as 
Aſſignee of the Reverſion , to fave the 
Tail, ſhall ſhew: But Keble e contra, and 
Vouched divers Books. 


And then, How an Aion may be upon 
Record without ſhewing. 

It appears 9 Ed.4. 5 H. 7. and 32 H.6. 
in Brook,hoc Titulo 15S & 159. Be the Attion 
in the ſame Court,or another, the Party that 
brings the Action ſhall not be enforced to 
ſhew the ſame : Bur if theRecord be in the 
ſame Court unremoved by Error, or other- 
wiſe, the Defendant may demand Oyer of 
of theſame, and ſhall have it ; but if other- 


+ wiſe, he is bound to take Conuſance thereof, 


and to plead Nul riel Record, and thereupon 
the Record it ſelf ſhall be ſent down by 
Mitimin. 

And 


Ch.5. Of Special Iflues; 


And ſo is 39 H. 6. 4. But by that Book ic 


ſufficeth if the Tenor of the Record be 
Certified. | 

And 7 H.6. 18. one brought Debt in the 
Common Plezas, upon Damages recovered in 
Treſpaſs at Tork , in a Court of Piepowder, 
containing the Tenour of the ſaid Record 
in his Count, and how it came into the 
Chancery , and thither by Airtimws; and 
yet the Defendant did plead, Nal ciel Record, 
quod not as 


Bute touching this Point further , How 
the Record ſhall be Certified, and where 
the Tenour of the Record will ſerve , or 
not, lee Dyer 8 Elig.250, 6 Eliz. 227. 
3 Eliz. 187, 188. and otherwiſe 
there. 


Then it appears, That although one 
have not the Deed, yet if it appear of Re- 
cord in the ſame Court, pleaded by another 
at that time, he» ſhall have advantage of 


it, 

As 40 Aſſ.34. In an Aſize againft ewo, the 
onehaving a Waranty to Bar the Plaintitt, 
pleaded the ſame for his part; and although 
he would not ſuffer his Companion to help 
himſelf by the ſame, yet the other took 
advantage thereof. | 

As by Littleton, in his Chapter of Eſtates 
upon Condition 90 & 91. If a Deed be once 
pleaded, the other may ſhew, Thar in the, 
lamethere isa Condition, &c. 


And 
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Barims,Fc. of Pleading. 


' And 24 E4. 2.73. the Defendant pleaded 
4 Releaſe, which the Plaintiff did deny, and 
after was Nonſiit: And in another Action 
brought in the ſame Court , the Defendant 
did plead the ſame again, without ſhew- 
ing as a Deed gainſaid ,- rernaining in the 


Court. FN 
| And by 21 E44-48& 49. If a man plead 
Letters Patents remaining of Record in the 
faid Court, he ſhall not ſhew them ; and 
fo ſaid to be the uſe of the Exchequer. 
And » Eliz. in Dyer 17. a Leaſe of a 
Biſhop Inrolled in the Chancery , pleaded 
without ſhewing , and it ſeems ill by that 


adi 


Ch.6. Of Pleading fi general, 


CHAP. vi 
Of Pleading in General. 


Hen touching Pleading in General, more Nul Seiſiy abi 
thin before hath been diſcourſed of in «ge. 
the ſeveral Diviſions. And, | 
Firſt, here one in Pleading ſhall ſhew, how 
he was ſeiled. | 
And therefore in fome Caſes, One may 
Convey to himſelf an Eftate , without ſhewing 
bow he that gave it was ſeiſed. 
And y 34 H. 6. 48. in the Writ or Count 
may be ſaid (quod quidam ].S. dimifit) That 
ſuch an one Let , without ſhewing that he 
= ſeiſed. Otherwiſe by way of Bar or 
tle. ' | 
And fo 9 H.45. 21 .7.36. and 1o H.6. 
ina Formedon, may ſay, Dedir. 


And next, Where one ſhall ſay he was ſeiſed; 7 Dminico , 
In Dominico ſuo,&e. Y je Jug... 

For which ſee, firſt, Littleton , 'where the 
Thing lieth in Demean, as Land, or Renr,&c. 
Or where otherwiſe, as Advawſons. 

And 3o H. 6.7. one of a Way did ſay, In 
Dominico ſuo ut 'de feodo & de jure. 

And 21 Ed: 4. 80. of a Copyhold, in Ds- 
minico ſuo,&#c. ſecundum Conſuetud'. - 

And ſee 7 H. 6. Dyer $3. of Tithes , ons 
ſhall ſay in Dominico is ut de feodo , becauſs 
palbable,8c. | 

L  . And 


146 - MBarims,zc. of Pleading. 


And ſee in Wortley's Ejefione yo” in 
Plowden , That of a Reverſion dependant 
upon an Eſtate for Years, In Dominico ſuo, is 
the proper Pleading ; but the Plea of De 
Feodo admitted. | 

In Jure Uxoris Then next, Where in Pleading ſhall be ſaid, 

In Fure Uxoris,@c. 
See,firſt,25 H. 8.2 1.where Lands are given 
to the. Baron and Feme , and the Heirs of 
the Body of the Feme, the Plea ſhall be, 
Quod fuerunt ſeifit' ſimul , & bered” de Corpore 
te Feme. 
 Andr12 2H. y. 14 the Defendant in Tret- 
paſs did plead, That He and his Wife were 
ſeiſed in their Demean , as of Fee; and faid 
not In jure Uxoris , or ConjugHtim , and ya 
good 3 becauſe, if he have Title to any 
Part, it is not material in what manner. 
And ſo in Wortley's Caſe in Plowden, of 2 
Term in Right of his Wite. | 


Where two Next, V// here more, and one Intereſſed. 

Perſons are See 37 H.6.24. where Lands are given to 

ſciſcd. Two, and the Heirs of One of them ; the 
Pleading ſhall be, Quod fuer? ſeiſi, wiz. the 
one , In Donnnico ſuo ut. de feodo , and the 
other, In Dominico ſuo ut de lib's Tenements. 


In Jure time. And then of the Plea, Is Fure Corona. 

4 H.6.34. In a Quare Impedir,the Plaintiff 
made Title, far that King Henry the Fourth 
was ſeifed, &c. and did not ſay , In Fur 
Coron#, and gocd ; for there is.ſaid to beno 
other Form, , 

An 


Ch.6. Of Pleadiug in general. 


And fee 57 Ed. 6. Dyer 83. accordingly , 
touching Religious Lands, where the ſaid 
34 H. 6. is Vouched, and ſhewed 
to be the better Pleading. 

And ſo is 1 & 2 Mar. Dyer 103. 


And touching the Pleading of I Fare in Jure Domue 
Doris, the ſaid Book of 1 & 2 Mar. hold- 
eth the ſame 'good , being alledged in a 
Maſter and Brother, without ſhewing, 1s jure 
Domus ; becauſe it cannot be intended other- 

The like in Fwulmerſton's and Steward% 
Cale, in Plowden : Otherwiſe of a Bi- 


OP. 

And ſee a *good Difference in Grindon?; 
mpedit , in Plowden, If a Religious 
Houſe be ſeiſed of a Parſonage Impropriate, 
and part of the ſame be in Queſtion , the 
Seiſon muſt be alledged, ut in Furs Rectorie : 
But if the Advow/on, or the hole Par(onage 
be in Debate, then the Sez/m muſt be al- 
ledged, ut in Fure Dom. 


Then, PVherber it be ſufficient t0 alledge a Stifm alledgel, 
ny » without ſhewing of what E 


See, firſt, 24 Ed. 3.75. where one plexded, 
That his Father was feiſed , and died ſeited, 
&, and ſhewed not of what Eſtate ; and 
ll; becauſe a Title made thereby. | 

But otherwiſe in Dyer,z 1 & 22 Eliz.365. 
iff Sir Francs Leak's Caſe , in a Replewin, 
where the Queſtion was about keeping the 
Incloſure ; tho Avowane did ſay, That 4s 
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Particular E- 


pleaded. 


ſtate, how to be 


Marims,fc. of Pleading. 


. 945 ſeiſed in his Demean, as of Fee,&c. which 


was Traverſed ; where ſaid, That he need 
not in this Caſe ſhew any Eſtate whereof 
he is ſeiſed, becauſe touching this Matter his 
Eſtate is not Material. 

Yet holden 21 E4.4.52. He that-pleadeth 
at Eſtate for Years, ſhall ſhew, how he that 
Let it him was ſeiſed.; quod nota. bd 


Then, How he that bath but an Eftate for 
Life, or an Eſtate-Tail , or an Uſe, ſhall plead 
the ſame without ſhewing the beginning . there- 


And , firſt, touching an Uſe, the Books, 
for the moſt part , are, That ſuch an one 
was ſciſed to his Uſe, without ſhewing 
how the ſame was Created. Y 

And 36 H. 8. Bro. Pl. 160. is, That # « 
good. > 
And ſo 21 H.7.6. and 28 H.-8. Dyer. But 
cannot ſay , That 4. was feiled in Tail, 
wichout ſhewing. de quo dons. 

And touching that, 1'6 H. 7. hath a diffe- 
rence between an Office and Pleading. 

And 13 .H.7.18.is, That one may plead, 
that 4. and others were ſcifed to his Ule in 
Fee ; but not in Tail, without ſhewing Cs- 
ment. . 

Vide Dyer x Eliz. Doubtful. 

And 1 E4. 4. 65. where one did Juſtify for 
Tithes, - as Parſon Imparſonee, he ought 
to ſhew, How he came to the Parſon 
age. | 


and 


Ch.6. Of Weading in general. 


And Mich. 6th 7 Elis, in Dyer 79- the 
Plaintiff. in Partition did declare her elf to 
f be Co-heir in Tail , with the Defendants, 
Is of the Inheritance of the Duke of Suffolk, 
withour ſhewing 'the Beginning of the 
h Tail, becauſe ir doth affe&t the Poſſefion 
it of the Defendants', and doth demand no. 
Lank 
And 1 Mar. Dyer 100. If Tenant for 
r Life or in Tail, bring a Writ of Entry , 
d he ſhall declare the Sei/im , Ut de libero Tenc- 
fe mento. . : | 


5, Then, Y/here in Pleading for Certainty to Where the 


[> every Intent, it muſt be ſhewsd, that the Eftate M 
g did Continue at the time ; or the like. | 


As 10 H.7.26. and 7 H.7.3. 1f one Juſtify 4. time, &c. 


is by the Commandment or Leaſe of Ceſtuy 
que Uſe, he muſt ſhew expreſly, that the Uſe 

It Continued at the time, | | 

I, And fo 1o H. 6. 21. If a Recovery be 
pleaded againſt one.by Default, he muſt ſay 

2 expreſly, That he was Tenant at the time : 
Or, in Pleading of a Releaſe by Fine , or 


l, WW otherwiſe, That the Party was Tenant at 
n the time. | 
pe And ſo 21 & 22 E.4. 


And fee Dyer,. 2 Eliz. 198. . where one 

pleaded , That a Prior and Convent were 

Ir feiſed of a Reverfion, Ac poſtes Conceſſer® 

XN BW Reverſionem: And did not ſay, Et fic inde 

I» ſeiſitzs ;, or, de tali ftatu ſeiſt” ; and there 
laid,it ſhall be intended to Continue. 


L 3 And 


PDarims,Fc. of-Pleading. 


And Ibid. 4 & 4 Mar. 143. In Pleading 
of a Diſcent the Form is , Er fic ſeifit', de ral; 
ftatu ſuo obitt inde ſeiſir.. 

And 2.0 Eliz. Dyer 361. One pleaded a 
Grant of a Rent to-him out of Land, with- 
out ſhewing expreſly, That the Grantor was 
ſeiſed of the Land art the time, &c. . 

Then is to be known, hen, and of which 
Side the Place in Pleading ſhall be ſhewed. 

For which ſee a good Cale, 1 Ed. 5.3. 
where holden, Thar if the Defendant plead, 
that 4. was poſleſt, ir ſhall be intended in 
the ſame County where the Action lay. - 

The like,if one plead a Releaſe of Aion, 
Arbitre;next, or the like. | 

Burt if one plead a Surrender, and Releaſe 
of Right, and dothalledge no Place, it ſhall 
be intended upon the Land, per totam Cu 
VIaM. , , 

And 10 HH. 5.6. In Debt againſt an Exe- 
eutor, the Detendant did. plead, That there 
was another Executor in Life , and ſhewed 
not at what Place; becauſe if the other 
deny the ſame, he ſhall in. his Rejoynder 
ſay, In vie al Dale, &c. | 

And to 2 Ed. 4. 14. In Debt againſt an 
Abbet, upon a Contra, Quod wenit ad Uſum 
Domus; the Defendant faid, Quod non wenit 
ad Uſum Domus; and the Plaintiff in his 
Replication ſhewed at what Place. | 

And 12 E4. 4. 10. He that Juſtifies by 
Commandment of a Stranger, ſhall ſhew 
the Place ; but otherwiſe, as Servant. 


And if 


Ch.6. Of Pleadfng fn reneral. 


And 6 E4.4.10.taketh this. Diverſity, That 
where one by way of Bar (where he ſhall 
' recover nothing) doth plead a Releaſe, Ac- 
quittance, wel bhujuſmodi, there he ſhall need 
to ſhew no Place : Nor where the Defen- 


dant doth Juſtify in a Replevis, and doth. 


not pray a Retorn. 

Brft in another Avowry , Declaration, or 
Tile, otherwiſe ; there the Place is Tra- 
rerſable. - 

And fo is 3H. 5. 11. in a Retorn of 
Reſcous. 

And 3 E4.4.27. He that pleadeth a Leaſe 
for Years, ſhall fet forth the Place : Other- 
wiſe of an Eſtate for Life. | 

And 5 E4.4.121. He that pleadeth a Pay- 
—_ upon an Obligation , muſt plead a 

ace. | 
. And 28 H. 8. Dyer 14. He. that pleads the 
Birth of one , by the Better Opinion, ſhail 
not need to ſhew the Place where, &c. but 
it may be alledged after, where it is ſhewed, 
that he is in Life; yet there holden, That 
in Debt upon the Arrerages of an Annuity, 
35 H.6. granted till he was Promoted to a 
Benefice, and that he had taken a Wife 


there the Place where ought to be Specially 


alledged ; 9guod nota, 


And in VVortley's Ejefione firme , in Plow- 
den's Com. where the Plainti& in his 
Count did Declare upon a Leaſe by divers 
Mean Conveyances ; holden there ſufficient, 
to ſhew where his own Leaſe was made, 
and not where the Farmer , or where the 
| L 4 Parties 
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Parties died; nor when-, and where the 
Prior was Ele&ted,&<c. 

And 10 H.7.18. where it is pleaded, That 
the Teſtator had Goods in divers Dioceſes , 
moveable ; he ought to ſhew, in what Place, 
and what Goods, that the Court may Ad- 
judge, if ſufficient. 

But 30 H.6, 1. If the Plaintiff upon. the 
. Plea, Ne unques Executor, Or Riens per Diſcent, 
Reply, That the Defendant did Adminiſter 
as Executopr; or that he. had Afers Erter 
mains, or Aﬀets by Diſcent , he ſhall ſhew in 
what Place, . but not what Things, or what 
Lands. | 

| Andſoisalfo 19 H. 7.14 & 29. unleſs in 
| ſome Special Caſe there declared ; as, the 
Defendant doth ſhew how he adminiſtred 
Certain Goods Circa Funeratia , ultra que, &c. 
There if the Plaintiff will ſhew he Admi- 
niſtred any other, he muſt ſhew what they 
were; quod nota. | 


Then, V/ here, if a Place be ſhewed in Plead- 
ing,the County ſhall be intended. 

As 5Ed 4. 138. the Defendant in Debt 
pleaded, That the Plaintiff had Received 
parceP at D. pendente Brevi, and na Plea, 
without ſhewing in what County D. is : But 
otherwiſe in a Writ, where the County is 
alledged before in the ſame. 

And 4 #.7. 8. where it was Surmized, that 
A. had broken the Peace'at B. and becauſe 
_ —_ in what County B. was, there- 
ore 111. 


But 
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But 29 H.6. 13. in an Annuity by Pre- 
{cription, and Seiſmn alledged by the Plaintiff 
at B. not ſhewing in what County , and 
whether B, was a Town or not ; and yet 
holden, that it ſhall be intended in the fame 
County: As in a Writ of Precipe de terris ins 


'B, ora Writ of Treſpaſs,&c. 


And*36 H. 6. 12. one brought a Writ of 
Maintenance, and declared of a Maintenance 
in the Common Pleas, not ſhewing where the 
Bench was 3 and doubted. | 


Then , in the next place, ſhall be ſhewn, Where the 


Where, when, and how, a Day or Time certain an or Time 


ſhall be alledged in Pleading. 

As by 38 H6.3. it ſeemeth to be ſufficient 
to Plead, That the King granted to A. for 
Life, and after by his Lerters Patents of ſuch 
a Dace granted the Reverſion to him , nor 
ſhewing the Date of the firft, or by his 
Letters Patents reciting , how that he had 


granted for Life, before he had granted the 


Revergon to him ; Quzre inde. . Tn 
| For 9 Eliz. Dyer 259. fuch a Plea, in 
the Caſe of a Common Perſon , thought 
ill 

And 20 Af. 16. is ſaid, That in an Aſize 
in Lengdon, is uſed to pur in the Plaint the 
Day and Year of the 4/ize, as inPerſonal 
Actions : But otherwiſe in other A/jizes , 
no more than in Rcal or Mixt Actions. ' 

And ſo is 5 H.7.5. That in Real Actions 
the Plaintiff ſhall not need to declare of the 
Day, Plac,and Year, as in Perſonal. 


Yet 


tainly alledged 
in Pleading. 


- 
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Yet 10 #6. 17. the Defendant in Tre/pa/s 
did plead the Gift of the Plainciif: To which 
the Plainciff Replied, Thar, after rhat, the 
Defendant gave the ſame to him again. 
And the Defendant by his Rejoynder did 
maintain his Bar , Abſque hoc, That he did 
Re-give thoſe Goods after the firſt Gift ; 
and ſuffered. 

And fee 20 H. 8. Dyer 27. where one 
pleaded a Defeazence, not ſhewing any Day, 
Vide Librum. | 

And 3 H.6. 31. in Treſpaſs for "Taking his 
Servant; the Defendant pleaded;, Thar be. 
fore he was Retained with the Plaintiff, 


he was Retained with him; there the Plaintlff 


ſhall ſay in his Replication, That, ſuch a day, 
he was Retained with him,before which Time 
he was not Retained with the Defendant. 
And 36 H.6.44- in an Accompt by an Exe- 
cutor, the Defendant did plead , That the 
Teſtator made the Plaintiff and A. his Exe- 
cutors. To which the Plaintiff Replied , 
That afterwards he made the Plainciff his 
Sole Executor: To which the Defendanc 
in his Rejoynder,- was forced to ſhew what 
Day the Teſtator made the Plaintiff and 
the ather his Executors, Ab/que hoc, That 
he made the Plaintiff afterwards his Sole 
Executor ; quod nota; 


And Note, That in Bullock's Caſe in Dyer, 
10-Eliz. 2.81. The Plaintiff in Replevin 
did plead the Feoffment of the Biſhop 
of Sarum, without ſhewing it to be by 
Deed, or at what Time. "_ 

Then 


( 
k 


| 
| 
| 
| 


Ch.s6. Of Pleading in general, I55 
Then ſhall be conſidered, How an A& = , r—_ 
: ow to 


Spiritual ſhall be Pleaded. 


And therefore, firft, 1 1 H. 7. 8. Concurren- * — 


tibes biis que de Fure requiruntur , is not 
ſufficient in Pleading of an Union ; but muſt 
ſhew, who made the ſame , as the Pope, or 
the Ordinary,ec. | 

Anno 7 Ed. 4. 32. one Conveyed by a 
Prior, who was afterwards Tranſlated to be 
an Abbot, was forced to ſhew how he was 
made Abbet; as that the Pope granted to 
ſuch a Biſhop to make him. , 

And 5 E4. 4. 5. one brought Debt againſt 
the Proveſs of the College of T. in Cam- 
bridge, of a Sale of Goods to his Predeceſſor; 
who afterwards was amoved, and the De- 
ftendant Eleted , and withour ſhewing Co- 
ment ; quod nota. * 

And Mich. 12 & 13 Eliz. Dyer 292. it 
appeareth in a Quare Impedit , that one did 
declare of a Deprivation , and did not ſhew 
before whom the ſame was, and holden 
very fufficient; for if it be gainſaid, it 
may come in the Replication, for to have 
a Writ to the Biſhop for the ſame. 


Then, touching the Pleading of Matters Of Pletding 


Matters of Re- 


of Record. 


It is faid in 21 Ed. 4.54. That he that <5 35, 


Pleadeth an U:lary in the ſame Court , ma 
begin at the Exzgent , if he will , becauſe 


good, unt!l it be Reverſed 5 and that-in Debt Recowveoy in 
fon a Recovery, he may begin at the ©*#. 
Ku 


dgment, or at the Original, at his pleaſure, 


per totam Curiam. 
| . And 


U:lary. 
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756 Parims, tc. of Pleading. 


And ſee 36 H. 6.5. That in Debt upon a 
Recegnizance. Recognizance, omitting the Condition, good, . 
'  Adjudged upon the Plea of Nu/ tiel Record ; 
where 'twas ſaid by Danvers , That if part 
of a Record make for one , and part againſt 
him, he may in Pleading, or in his Delaration,. 
take the one, omitting the other. - 

But Aſhtow and  Priſot were to the con- 
trary, viz. That the party in Pleading a Recc- 
very, # to begin at the Original, and not to 
omit ſo much as any Continuance, Summons, 


or SCVErance. 
Retorn of 3 And 37 H.6. 14. by Priſet, If one plead 
Writ. a Retorn of a Writ, he ſhall plead, That F.s. 


Vic?, did Retorn the ſame ;before Fobn Pri/er, 
and other his- Companions, Juſtices , &c. 
But in pleading the Purchaſe of a Writ, he 
mutt not ſay, Que tiel Four i purchaſe un 
Brief, mes que il purchaſe un Brief portagt” 
Tefte tiel Four , retornable devaut Jes Fuſtices 
del Common Bank, and not as in the Caſe of 
a Retorn of the Sheriff devant Prifot , & ſes 
Compagnions,@*c. quod Neta. 


8 \ For which. fee more in Brook and Fiiz- 
| berbert in their Abridgments , in the 
Titles of Record, and Failer de ceo. 


And for pleading of a Record, fee Yelver- 

. ton 39. . Cre. 2. Part $17. Preſton verſus 

Preſton , Style's Rep. 22. Caſe ' z. Co. 

I In#}, 225, 453. Co.Lib. 10.92. Lib. 5- 
52,218,260, 


But 


Ch.s. Of Pleading in nenetal, 


\ But fee Plowden's Com. in D yvue ard 
Maning haw's Caſe ; where in Debt brought 
by Dyve upon an Obligation, the Deten- 


.dant ſhewed, That one was in Execution 


upon a- Statute , and for his Delivery was 
this Obligation made to the Plaintiff, as 
Sheriff ; where holden, that this Record of 
Execution, not being the Force of the De- 


% 


fendant's Ber, but the Conveyance thereof, 


need not be pleaded Specially from the be- 


—_— 

So in an Action of D#ſceit againſt an 
Attorney ; or where one doth Avow, by 
reaſon of an Execution npon a Statute 3 as 
is 34 H.6. 


But, as it appears 22 Ed, 4. 8. to plead a je at;s;. 


Recovery of Twenty Acres, (Inter alia) ill; 
but ought to plead , That he did Recover 
Forty Acres , whereof theſe Twenty Acres 
were parcel : Nor ſhall he plead, That F. S. 


was ſeiſed of Twenty Acres (Inter alia,) and 


did Enfeoff  hira ( Inter alia; ) but ought 
to plead as before: Yet ſaid there, it 
might be permitted in pleading a. Feott- 
ment. 


 Andthe ſame Caſe of Dyve and Maning- Atts of Palia? 
bam , taketh this diffgrence between the ment, how * 
Pleading of an A# of Parliament , and a P26. 


Recovery ; quod nota. | 
Where holden alſo, That the Defendant 
in that Action, could not take advantage of 


| the Statute of 23 2.6. being but Particular, 


although it be touching all Sheriffs in Gene- 
ra],without Pleading ; but containing divers 
Things, 


& 
o "> 
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Things, may well be pleaded (Inter alia) 
or ſo much as doth avail him. 

And in Fulmerffons and Steward's Caſe 
there, either of the Parties may take advan. 
tage by Pleading of fo much of the Sta. 
tute of 31 Hs. of Monaſteries. 

But in the Caſe of Debt there brought by 
Partridge, againſt Strange and Croke , upon 
the Stature of 32 H.8. of Buying of T:tles, 
holden by all the Juſtices, except Mowntague, 
That the ſame being General ; need not. 
Specially to be recited ; as, to pray to be 
Received, and to Demur Generally upon a 
Vouchee out of the Liew. 

But by all the Fuſtices there , the M;/- 
recital maketh the Declaration ill : For in 
Pleading many times, a thing not Material 
is made Effectual. 

And there in Debt, by Siradling againſt 
Abrgan, a Receiver, upon the Statute of 
7 Ed.6, for Taking great Fees there , ſet down 
by Statute, Exception was taken, for got 
reciting the Statute of 34. H. 8. that ict 
down the Fees. .- 

And in Williams and Barkley*s' Caſe, in 
Coke's Reports ;, although one did but plead 
part of that A&t, which did Enable the 
Queen to Take, yer ſufficient ; where ſaid, 
That every one hath Intereſ# in the King, there- 


fore the ſame is a General At. 


See the like Learning in Dyer, as 28 H.8, 
279. where a Condition of a Leaſe made 
to a Parſon, was, That he ſhould not Grant 
the Eſtate over, if he will have advantage _ 
of the Statute of 21 FH. 8, which ___—- 

That 


” 


Ch.6. Mf Pleading in general. 


That . ſuch ſhall be granted their Terms 
over, it muſt be Specially pleaded , becauſe 
Particular , as a Private CufFom. And this 
Statute is but General in Particularity ; as 
2 Statute that Pardoneth all that were of 
the Party of Richard the Third ; of the 
Statute De Medietate Linguz; or if a Sta- 
tute were made , That Tenants for Life fhall 


nyt be puniſhed in Waſt, and the like. 


And as it hath been taken of late, in 
all Caſes of Pardons, by At of Parliament, 
rt any Perſons be Excepted for the ſame 
thing. 

And 1bid. 7 Ed. 6. 83. by the Better Opi- 
nion, in an Aſize of Tithes, given by the 
Statute of 3 1 H.8. the Plaintiff in his Plaine 
need not to mention the ſame Statute, as 
well in reſpect the ſaid Statute is General, 
a5 that it is to give Juriſdiction to the Com- 
mon Law, as a General Pardon by Parlia- 
ment; and Reſembled it to the Caſe of 
14 H.4.,, were Conuſance granted , and after 


. 4. New AGion is given by Parliament , the 


Grant ſhall not extend to the. ſame: Bue 
otherwiſe where the Aion was before, 
and other Things granted to be within che 
ſame. | 
Where faid alſo , That in Pleading a 
Feoffment by Ceſtuy que Uſe, according to 
the Statute of Ric. 3. need not to mention 
the Statute; or in Pleading a -: Feoffmens to 
uſe at this day, to ſay, Thar it was Executed 
Vigore, &c. of the Statute of 27 H.8. Or, in 
Pleading a Deviſe, to Recite the : Statute of 
Wills ; quod nota. | "26s 
Then, 


' Barims,zc. of Pleading. 


Then, How one (hall Plead by a Per No- 


men. 

And, Firſt, 3o Ed.3. Pitz.Tit. Feoffments 18. 
One pleaded a Grant to F.S. & A. ſa Feme, 
Per Nomen 7.S. & Uxoris ejws. 

And 1 H. 7.28. the Tenant in Aſſize did 
plead a Feoffment, de preditta terra, per Ne- 
men omnium Terrarum , qua fibi diſcendebant 
de parte Patris 5 and took no Averment , be- 
cauſe of the word Predi@. 

And ſo 33 H.8. Bro. Tit.Pleading 14.3. in a 
Przcipe de Manerio deB. the Tenant pleaded 
a Recovery de preaditto Mancrio , Per Nomen, 


C. , 

Sogif F.S. pleads a Feeffment made to him 
Per Nomen FN. 

Where holden alſo, That he may plead 
the Feoffment Generally of the ſame thing, 
without a Per Nomen; and the Variance in 
the Deed, not Material : But there ſaid, to 
be better to Plead it with a Per Ne- 
men. Cs 
Touching which , ſee more in Dyers and 
Flowden's Reports ; as namely 7 Ed.6.Dyer-83. 
where, in Serjeant's Caſe, the Plaint being of 
a Portion of Tzthes, iſſuing out of 3 00 Acres 
in NN. did make his Title in the ſame Plaint, 
That Hen. 8. dedit & .concefſit pradittam Por: 
tionem (inter alia) Per Nomen totins Portionit, 
Ec. provenien' de Terris Dominicalibus Archi- 
epi/copi Eborum jacen? in N. nuper Mona#erii 


dudum ſpettan”, adtunc wel nuper in Tenura A. 


and did not Aver iz fa&o, That the Lands 
put in View were the Demean Lands of the 
Archbiſhcp, in the Tenure of A.; and yet 

| (a 
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(a5 there ſeemeth) good; but not for the Rea- 
ſon aforeſaid, but in reſpect there was other 
Certainty enough. 

As 26 Af]. of a Grant of 20 Carucar? Ligni 
in Boſco de D. quas habuit de dono Patris ; that 
Deed De dono Patrs needs not to be ſhewn 
or averr'd , becauſe of other Certainty 
enough, 

Arid fo 2 E4. 4. where one doth Releaſe 
all his Right in White-Acre , quem habuit per 
diſcenſum,&c. 

Where ſaid alſo, That if one of the Rec;- 
tals be falſe, yet the Patent good enough, 
becauſe Certain in ſome part ; and then in 
Averring that which was falſe might be 
hurtful, and that the Counſel ſhould then 
deſerve their Fees ill, : 

Where ſaid alſo, That if falſe in all, yet 


the Patent good , and aided by rhe Statutes . 


of 34. & 35 H.8. of Confirmations, &#c. but 
there not ftood upon; but if the Patent had 
been of the Land, which the King had by 
the Attainder of F. S. or in a Releaſe in a 
Common Perſon? Caſe , of all ſuch Lands 
as diſcended, &c. there , although pleaded 
by a Pradif, yet an Averment ought to 


The like Learning , where ſufficient Cer- 
tainty is in the. Patent , as 3 & 4Mariez in 
Wift, berween Wyburn and Dorril. 

The like in Wortley's Ejeftione firme, in 
Plowden; where the Grant was, of all thac 
his Farm in the Occupation of A.needs no 
Avermenc of the Occupation. 
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Continetur. 


PredifF. 


Marims,nc. of Pleading. 


But in Throgmorton and Tracy's Caſe , his 
Per Nomen mult not be dire contrary , or 
repugnant. 


Then, Of the word Continetur in Plead- 
inp. | 
Firſt, Holden 28 H. 6. 3. that to plead, 
Qued patet by the Obligation, That A. and 
B. was bound Joyntly, :; but ought to ſay, 
In fatto, that they were bound, 

But 21 H.6.5 1.good Pleading of a Condi 
tion of an Obligation, Quod patet ni dorſo, ev, 
or, Quod patet ni dorſo , that part paid ; but 
with a fn inde. 

And 1 & 2 Mar. Dyer 118. to plead, Quid 
Indentura Teftatur quod dimiſit, 1ll. 

As 21 Ed.4. 44. Quod patet per Recordum, 
&c. and in Browing and Bea#fton's Cale , it 
was holden 3/, to plead the Condition of a 
Leaſe by way of Continetur in the Indenture, 
although the ſaid Indenture is Confeſt in 
Pleading : Otherwiſe, if Entred, de werbs 
in verbum. | 

As 9g H.6. to plead the Grant of a Rent, 
cum Clauſula diſtrictionts. 


Then, Touching the Pleading, by, or without 
the word Predict, 

And therefore, firſt, ſee 21 H.7. 30. where 
one pleaded a Releaſe apud Vilam Weſtm, 
and after in the ſame Pleading, naming 
Vilam Weſtm', did not ſay Predi&” ; and 
= the Juſtices held, That it ſhould be taken 

y Intendment to bg in the ſame County. 


Yet 


IS 
r 


Ch.6. MOf Pleadiltg fn general, 


Yet 5 E4.6.Dyer 7. the Plea, Quod quidam 
F.S. ſhall not be intended the ſame Perſon 
named before, but another. 

And in the Caſe of Throgmorton and. 
Tracy ,in Plowden, ona Writ of Second Deli- 
verance, one pleaded a Leaſe made apud 
Dale Predi, when not before mentioned, 
and good. 


Notwithſtanding', in News and Scholaſti- Nota bens, 
cs's Caſe, in the Reports, upon an Aſſize; 4 
the Writ having this word Preditt” 
more than necelſary, Fudgment was 
therefore ſtayed; quod nota. 


. _ Of the ward, 
2. , as to this Word, Ut, in Plead T;, _ A __ 
Iris ſaid 5 #. 7-2 That in Pleading a” 
Diſcent one ſhall ſay, That it did diſcend to 
him, = filio, &c. or, as in a Fuſtification, 
Quod ipſe ut Ballivus, &o and need not to 


fay in Fair, That he is Bailiff, or Heir. 


But in a Special Verdi; in an Aſize,z & 
4 Mar. Dyer 132. found, That 7.S. and 


: -£ Where 3 Ge 
=. Ut Superviſores, Gid Let, and doubred if = yet al 


Vide 6 E4.4.2. where the Condition of an wa ms 


Obligation was, To ſerve one by Seven years, Miſchief, 
without abſenting himſelf at any time without 
Licenſe. And the Defendant did plead, Qued 
ſervivit per ſeptem Annos, & ſe non abſentavit 

per idem Tempus, ſine Licentia ; without ſhew- 

ing the Number. of Years, he might be 
Licenſed more times. | 
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Of Pleading 
an Entry, ©. 


MBarims,qc. of Pleading. 


And therefore in the Caſe between BuJk. 
ley and Rice Thomas , in Plowden's Com. the 
Plaintiff did alledge, That he was Choſen 
Knight, per Majorem Numerum , Without 
ſhewing the Number 1n certain 5 quod 
72014. 


Then, it appears 22 H. 6. 43. If one do 
alledge an Abatement, Intruſion , or Diſſeiſin, 
he ought to alledge it ſo Specially, and not, 
That the Party did Enter, &c. fn that may 
be intended a Lawful Entry. 

And ſoit is in Plowden's Com. in the Eje- 
&ione firms brought by Wiliams againſt the 
Lord Berkley, touching the Pleading of an 
Entry upon him , and Letting to another ; 
when he ſhould have ſaid, That he did Enter, 
and him Diſſeiſe: For by his Entry only he 
could not Let to the other, he being in Pol- 
ſeflion ; quod nota. 

But in alledging an 1ntruſion for an Abate- 
27ent, it hath not been holden, fuch a Sufh- 
cient Matter to make the Plea, ill ; quod 
n0ta, 


Then, touching the Plea of MNepative 
Pregnant, \ee before in Title 1/ue, there ſet 
down under the Diviſion of Modo & forma, 
and in the Special Title thereof in Brook's 
Abridgment. 

And ſee Dyer fo.17.Num. gs. 

But eſpecially Plowden's Commentaries , fo. 
121. That although the Plaintiff in his De- 
Claration did but ſhew quod licet , he was 
Choſen Knight, Per Majorem Numerum; 


yet 


Ch.6. Of Pleading in general, "As 


yet holden good, and the moſt -Eloquent 
Pleading : Where you may ſee alſo divers 
IWrits, Pleas,*and Latin Authors there Vouch- 
ed , to prove the word Lice: an Expreſs Licer, an Ex- 


Affirmative. preſs Aﬀirma- 
mative. 


Then, Where an expreſs Seiſmn , or Poſſeſſion, Expreſs Seifin? 


mu#t be alledged , and not implied , ia Plead- or Poſſeſſion ta 
ng. . 
Sor which ſee g Eliz.Dyer 257. where one F159. 

brought an Action of Covenant upon this | 
word Demiſe , declaring of a Leaſe by 'Te- 
nant for Life co himlelf , ſhewing his Dearh 
alſo during the Term, and how that he in 
the Reverſion did Enter , and ouſt him * 
and Exception taken to the Declaration, for 
that he did not ſhew Expreſly , that he was 
poſſeſt, and after expulſt , but by Implica- 
tion. 

Where holden alſo, That this word De- aa tenet 
miſe, doth not Charge the Executor. | 

Andin Dyer 9 & to Eliz.254. one brought Of the words, 
Deb: upon _a Leaſe made by himſelf to 4. Prove 
who Deviſed the ſame to the Defendant, %* PREY 
who did Enter ,. and was poſſeſt : And Ex- 
ception taken , becauſe he ſaid not, Yirtute 
cujus he did Enter and was Poſlleſt ; 
becanſe he might Enter by reaſon of another 
Title, 

And in the Sergeantr's Caſe, in Dyer 7 Ed. Avorum pree 
6.83. where divers Meſnz Steps and Degrees ##*'*- 
are ſhewed in the Plait, how the Tithes 
came from the Abbot to the King's Hands , 
and that to ſay, Quorum pratextu is very good, 
and refers to all of them. 
M } But 


be alledged,not 
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Marims,fc. of Pleading, 


But as its ſaid 7 H.7. Nec auget aut minut 


ſententiam; for there , by reaſon of Virtute 


F4 Deed, how to 
be pleaded, 


©f the Pleas, 


cujus, it ſhall not be intended That the Uk 
there alledged doth continue. 


Then, How a Deed (ball be Pleaded. 

See 5 Eliz. Dyer 221-in a Writ of Annuity 
againſt the Succeſſor of a Prebend of A. 
granted by his Predeceſflor ; he did*Declare, 
That the Predeceſſor, Per ſcriptum ſuum ge- 
ren dat wiceſimo die Januarii , & deliberat 
eidem Quer' triceſimo die ejuſdem Menfis ; and 
did not ſay, primo deliberat' ut Faum, (0 
that this word , Suum, doth ſuppole a per- 
fect Deed 20 Fanuarii, at which time the 
Predeceſlor was not Induced. 

See, touching this Matter , a Caſe 1 Eliz. 
Dyer 167. 


Then, Of he Pleas, Non eſt Factum , or 


Non eſt fatium, Riens paſla. 


or Riens paſſa. 


For which ſee, firſt, 1 & 2 Mar. Dyer 116. 
where in an Ejedione firme of Tithes , the 
Defendant pleaded a Grant and Aſſignment 
from the Plaintiff himſelf; and the Plaintiff, 
by his Replication , maintaining his Count, 
took a Traverſe, Abſque hoc quod wendidit per 
predittam Indenturam totum ſtatum, &rc. 'To 
which Exception was taken, That he, being 
privy to the Deed , ought to Traverſe the 
ſame, eſpecially when the thing granted 
doth not paſs without Deed. 


But 
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Ch.6. Of Pleading in general. 


But by Stamford, he ought to have plead- 
ed, That he had nothing in the Term at 
the time of the Grant: As, in avoiding a 
Releaſe, to plead , That the Party to whom, 
&c. had nothing at the Time : Or, to have 
pleaded , Non eff Fafium: And for theſe 
Reaſons, and others, the Jury were diſ- 
charged, and a Replegiar awarded. 


But touching this Matter , Whether he 
that is privy to a Deed may plead 
Riens paſſs ; or where one Privy or 
Eſtranger ſhall plead, Ne Enfeoffa; or 
Ne Granta pas per le Fait ;. or, Ne Charga 
pas, Ne Releſſa, Non eſt Faftum, Nient 


Compriſe, or the like, ſee accordingly in . 


Brook, in his Title Eftraunge al Fait.| 


167 


Then, Where a Plea in iti ſelf i not good, Where fn i2 


but by Referring the ſame to another Plea, 
Firſt, See 28 H. 8. Dyer 27. in Debt upon 


Weftminſter, declaring the ſame to be made 
at V/eſtminſter 10 die Novembris , Anno duo- 


decimo Henrici Otavi: To which the De-_ 


fendant did plead, an Indenture of Defea- 
ſance, not alledging any Date , or ſaying 
pot Confeftionem ſcripti predifi ; and the 
words in his Plea, Ei/dem die & anno, ſhall 
not be referr?d to the Date of the Obliga- 
tion mentioned in the Plaintiff 's Declara- 
tion ; becauſe the Defendant is a Stranger 
to the ſame; and his Adverſary. 


M 4 And 


Plea is made 
good by Reſe. 
rence to ano- 


an Obligation , brought by the Abbot of ther. 


Marims,fc. of Pleading. 


And further, If one of the Defendants in 
Treſpaſs plead a Releaſe of the Plaintiff I 7 
made after, and the other plead a Releaſe | / 
allo Eiſdem die & Anno ; that's ill. C 
And 14 H. 7. one of the Defendants ina | : 
Quare Tmpedit , made Title as Patron, &c. | | 

_ and the Incumbent did plead, That he was If ( 
Preſented by the other ex Cauſa ſupraditta ; 
| and il. Duzre tamen. | 

Of Pleading, And in the ſame Caſe its ſaid , Thatin Ml. 

Prozt per In» Pleading an Indenture, he ſhall not need to il i 

-=_ ; lay, Prout per Indenturam pradittam plenius ill 

_—_ Gonce > liquet, or apparet ; yet he may ſay ſoif he WW. 

apparet, will. 

And ſo is Mich. 7 & 8 Eliz. Dyer 24.2. in 
' Pleading an Arbitrement ; and likewiſe in 
- Pleading the Covenants of an denture, or 

Que ſunt om- A Record, need not ſay, Que ſunt omnia & 

wa, c ſmgula ; as in pleading a Condition, to En- 
teotf the Plaintiff of all my Lands in Aid: 
dleſex,@*c. 

And 19 Eliz.Dyer the Defendant in an 
Eje&ione firme did plead , That the Leſlor 
Devifed to the Plaintiff for years, and then 
alledged in his Plea, a Cuſtoms to deſtroy the 

i _— rs” did not fay in his pong Que 

ve oft enaern eff eadern dimiſſio; and ill, as it . Quare 
7 ot 
| And ſee 29 H. 8. Dyer The Defendant 

| in Waiſt did Juſtify the Cutting of Trees, to 

Convert to Arable, pro melioratione, without 

ſhewing, Quod eſt idem Vaſtum ; and Excep- 

tion taken for that Cauſe. 


Naod off idem 
Vafter, 


And 


Ch.6. Of Pleading in general. 


And in the ſame Book Mich. 7 & 8 Eliz;. 


Dyer 242. the Submiſſhon was touching Kel- 


169 


forne, and the Arbitrement was of Brokes - 


by another Name , and took an Aver- 
ment , That the ſame Place and Kelforne 
being all one, and #//, without the uſual 
Courſe. Et non al? neque diverſ. 

' In Partridges Caſe in Plowder's Com. fol. 
77.6. is Taid , That Surpluſage in a Plea doth 
mt make the ſame ill, where was pleaded 
the Grant of a Houſe, and ten Acres to 
the ſame appertaining. And ſo of the word 
Predia”?, when the thing is not before 
ſpoken of. 


Then ought to be obſerved , That a man 
take care he Plead not his Cauſe, but in due 
Time , for otherwiſe it ſhall be taken for no- 
thing. | 

For which ſee in Wal/ingham's Caſe, in 
Plowden's Commentaries, where before it ap- 


peared in Pleading what Eſtate Sir Thomas 


Wyat had.; he pleaded, that Sir, Thomas had 
Iſſue yet living. 

As if one Declaring upon an Obligation 
doth ſhew, That the Obligor was of full 


ge. 

The like in Pleading a Feoffment to Tay, 
It was Simple, and without Condition; and if 
Iſſue be taken upon the ſame, it is Mi/- 
pleading and a Feofail, 


Then 


Et non. alia 


neque diverſa, 


Surpluſage. 


Pleading, De- 


wane ſon temps 
or Miſpleading, 


170 


Un Plea fait 
auter boy. 


Jeef al, 


Marims,tc. of Pleading. 
Then ſhall be ſhewn , Where an Ill Plea 


. may be made good by Admittance. 


For which ſee, firſt, 29g H. 8. Dyer 39. In 
Debt upon an Obligation, not Declaring at 
what Place , and the Defendant pleaded a 
Releaſe; the Declaration good. 

The like 18 E4. 4. 17. If in Debt the 
Plaintiff Count in like manner of a Leaſz 
for years, and the Defendant pleads , Nos 
dimiſit; but otherwiſe it would have been, 
if he had demurr'd : But more queſtion, as 
the Caſe was there in Dyer , in an Appeal 
againſt an Acceſſary, declaring his Notice 
in another County , to which the Defen- 
dant did demur in Law: For by Demurring 
all Matters in Fait, contained in a Decla- 
ration, or Pleading, are Confeſt. 

As if the Defendant in an Eje&ione firms, 
will Confeſs and Avoid the Plaintiff's Leaſe, 
by ſaying, It was made by Tenant for Life, 
although his Plea be otherwiſe appa- 
rently ill, and the Plaintiff demur upon the 

ame. =» 

And ſee 6 H.y. 10. where the Defendant 
in Treſpaſs did plead a Concord to do Two 
things, and pleaded the doing of One; and 
the Plaintiff Replied, 'Nul tiel Concord; and 
found for the Plaintiff, and yet taken to be 
a Feofail by the Court: For that the Bar is 
not- good to any Intent ; becauſe a Concird 
without Satzsfation, is an apparent ill Plea 
in the Law : And where there ſhall be ſuch 
an ill Plea, that is not good to any intent, 2 
Replication or a Verdi cannot make it good. 


But, 


Ch.s. Of Pleading fn general, 


But it is otherwiſe where the Bar is good 
to ſome Intent, and -to other Intent not : 
As in this Plea, Riens entermains Four deP 
Brief Purchaſe , or Nontenure, in like form, 
without ſaying , Os, ve unque pus, there the 
Replication, Aſſets, or Tout Sous del Brief; and 
Verdi thereupon will make it good,becauſe 
good ro ſome Intent. 

Vide 12 E4.4.6. where an ill Iſſue ; as Ne- 

ative pregnant, Double Plea, or the like ; and 
found with the ſame, is made good by the 
Verdict : Otherwiſe, if found againſt it. 

See more hereof in the "Titles of Re- 

pleaders and Feofails , as alſo of Ver- 


Ih $o 
| And Note, That the Defendant in Time - 
may waive his Pleading, and betake him 
to the General Iſſue. 

As 34 H.6. 29. the Defendant in an Aſize 
did plead in Bar, and although the ſame was 
Entred, and in another Term, yet he pleaded 
the General Iſue. 

And ſee Mich. 9 & 10 Eliz. Dyer 265. the 
Defendant did Wage bs Law, and at the 
Day would have Corfe/# for part, and Wa- 


 oed his Law for thereſt ; and by the Better 


Opinion could not, nor Waive his Law, and 
plead to the Country , without the Conſent 
of the Plaintiff, as it ſeems. 

For which, ſee more in the Title of 7ai- 
Ver, in Brook : 

As namely there 31 Ed. 1. The Tenant 
did Vouch one who was found ; and yet he 
afterwards Waived his Youchee, and pleaded 
the General Iſue. ol 
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Eftoppel, 


Marims,tc. of Pleading. 


So there 4 Ed. 4. 28. touching Aid Prayer, 

And 4 E4. 3. 56. one that doth Counter. 
plead the Voucher , may at another Day 
waive the ſame, and admit the Vouchee. 

And ſee there alſo , That he who plead. 
eth to the Writ, or in Bar, may afterwards 
waive ,the lame , and plead the General 
Iſflue. 

Quere, If after Iflue, or Demurrec En- 
tred. 

For by the Book of 11 R.2, Fitzh. Iſſue 
146. after Demurrer , without Conſent of 
the Parties, the Defendant cannot waive 
the ſame, and plead the General Iſſue. | 

And ſo ſeems 50 E4.3.19. If one plead to 
the Writ in an Aſize , whereupon 1ſue is 
Joyned, and Adjorn'd for Trial , he cannot 
waive the lame, and Plead in Bar. 

Quzre, If altogether in refpe& of the 
Adjornment ; for otherwiſe it were an ad- 
vantage for the Plaintiff to have his Writ 
Confeſt to be good. 
| And go Ed. 3. 19. the Defendant in Coj: 
age did plead an Eſboppet : Judgment, it the 
Phintiff ſhall be received to ſlay , That his 
Father died ſeiſed; and the Plaintiff did Con- 
fels and Avoid the Eſtoppe!, and therefore 
the Tenant would have waived his Plea, 
and pleaded in Bar , and: could not ; but 
aid there, That he might well do it in an 
Aſſize de Mort d" Anceſtor : Nota diverſita- 
tern. 


And ſee the ſame Book of 50 Ed. 3. 19. 


and ſundry other Books, and Experience, 
That after Plea by Baily , the Defendant in 
Perſon, 


Ch.6. Of Pleading fn general, 


Perſon,or by an Attorney, may plead Matter 
in Bar, whereof a Certificate of an ſize 
doth lye. 

But 3 H.6.16. if an Infant plead by Guar- 
dian, he may afterwards come in Perſon; 
and Plead himfelf at his pleaſure : For that 
the Admittance of a Guardian for him is 
the At of the Court, which ſhall in no caſe 
prejudice him. 

And alſo fee 5 E4.4. 122. The King after 
Demurrer entred by himſelf, may waive the 
ſame by his Prerogative, and take Iflue. 
And ſo is 28 H.6. 2. and that he may De- 
dare, Je Novo, the ſame Term ; but not in 
another. | 

But ſee in the Title Prerogative 116, That 
inan Information he ſhall not waive his Iſſue, 
wr Demur ; but otherwiſe upon a Tra- 
verſe. : 

And ſee accordingly in Plowden's Comm. in 
Partridge's Caſscouching his waiving of De- 
murrer, and taking Iſſue; and e contre: But 
it another Party be joyned with the King, 
as there, then the King ſhall have-no adyan- 
tage. 


Repleader. 
, Its Cauſe. 


> Jeofarl whats 


Jeofail, 


MBarims.c. of Pleading: 


Of 


CHAP. VI. 
Of Repleaders and Feofails. 


fb the Learning touching Repleader; 
and Feofails, ought to be known. And, 
Firſt, Touching the Cauſe of Repleader:; 
which is,for that the Pleading hath been ill and 
wviciouws, Or the Iſſue mijoyned, and then its 
called a Feofail. | 

Or, as 22 & 23 H.6. and other Books, 
where part of the Matter contained in the 
Plaintiff's Suit, is Omitted to be anſwered, 
and the like. 

But as 6 Ed. 4.2.1f an ill Plea be made 

ood afterwards by Admittance ( as hath 
n ſaid before) that is no Cauſe of Re- 
pleader, 

But otherwiſe, as it ſeems by the Books 
of 7 Ed. 4. 1. and 35 H. 8. The Court (the 
Jury being at the Bar) if there be a Feofail 
apparent in the Record, will diſcharge the 


Jury. 


And this Repleader, for the moſt part, 
hath been upon Mzxjoyning of Iflues, or be- 
fore Demurrer, and not after. 

Yet 9 H. 6. 35. in a Replevin , the Defen- 
dant did plead an i] Ber, and the Plaintiff 
a worſe Replication ; whereupon the Defen- 
dant did Demur, and a Repleader award- 


ed. 
And 


Ch.7. Of Repleaders and Jeofatls; 


And ſo is Dyer 3 & 4 Mar.129. the like: 
If the Rejoynder had been ill,and they ſhall 
begin at the firſt z// Plea. 

But ſee Plowden,in T reſpaſs,brought by £111 
againſt Grange , 'That the Plaintiff Demur- 
ring upon the Rejoynder , his Replication 
being good , Judgment ſhall be gien for or 
againſt him, as the Law doth fall out. But his 
Replication being ill, it ſeems there, that 
they ſhall Replead. 

Quere inde; for atthis time greatly doubt- 
ed, Whether Judgment ſhall not, in like caſe, 
be given againſt him that pleadeth che firſt 
ill Plea : For, by the greater Opinion , no 
Repleader after Demurrer. 

And in Smith and Hart*s Caſe, 31 Eliz. 
the Avowry being good, and the Bar and 
Rejoynder in a Replevin ill, no Repleader 
after a Demucrer : But if the Declaration 
be ill, or ſuch an Avowry,which is in nature 
of a Declaration ; or, by that Reaſon, a 
Replication where no Title is made in the 
Declaration ; there Judgment ſhall be given 
againſt the Plaintiff without any Repleader. 
Puzre tamen. 


Then, Where the Parties ſhall begin to Re- At whit Ples 


plead. | the Parties 
The fame Book, 9 £6. ſaith, At that Plea moon ya to 


which firſt was faulty; and ſo is 2 1 H. 6. 14. 
22 H.6.19, and 5 Ed.4.18. 


. And by that Book 22 H. 6. it appears , Iawhat Place. 


That an Iſſue in an Aſize, Adjourned in the 
Common-Pleas to be Tried, in which plead- 
ing there was a Feofail , the Parties ſhall 
Re- 


376 Marims,4c. of Pleading. 


Re-plead in the Bench, and not be Remanded 
to Replead in the Country ; quod nota. 


At what time, Then, At what time they ſhall Replead. 
: For which ſee 22 HZ. 6. 57, where Mi 
leading was, and the Parties after Verdid, 
y Nzft prizs , were awarded to Replead; 
quod nota. | 
Where its ſaid alſo, That it hath been 
often ſo uſed until Judgment, although the 
Defendant have no Day in Court to be de. 
manded. | | 
And iee in Brook, in this Title 49, in 
Abridging the ſame Caſe 9g H.6. That after 
the Defendant hath Confelt the Action, yet 
there may be a Repleader. 


Statutes aiding Theſe Miſ-pleadings , in ſome ſort, are 
Jefail, or Aided by the Statutes of Feofails, of which 
Mſ-pleadings. there be four in number; namely, 

Anno 32 HS. cap.3 0. 

Anno 18 Eliz. cap.14. 

Anno 21 Fac1.cap.t 3. & 

Anni 16 & 17 Car.2.cap.2. 

32 H.8.cap.30, The, firſt, after this manner , viz. That 
*upon Iſſues tried in any the King's Courts 
© of Record, Judgment ſhall be given , any 
* Miſ-pleading , want ,of Colour , Inſufficient 
6 Pleading , Feofail , * Miſ- continuance , Diſ- 
* continuance, Miſ-conveyance of Proceſs, Mi)- 
© jopning of Tſſues, want of Warrant of At- 
* orney for the Party againſt whom , &c. or 
« other default of the Parties, their Coun: 
© ſcllors,&c. 

The 


Ch.7. Of Repleaders and Jeofails. 


The Second, namely, 18 Eliz.cap, 14. to 13E5*.cap.14; 


this m.y viz.* After Verdi, upon Aci- 
n any Court of Record, notwithſtand- 
Fing default of Form, Falk Latin, or Vari- 
$ ance from the Regiſter, or other default in 
Form in Writs Original or Judicial, Count, 
* Declaration, Bill, Plaint, Suir, or Demand, - 
© or Want of CI or Judicial Writ, 
 Imperfe& or Inſufficient Recorn, Want of 
*Warrant of Attorney , Default in Proceſs 
* upon, or after , any Aid Prayer or Vou- 
*cher ; but not to extend to Informations : 


As. by the two firſt Statutes may *ap- 


ar. | 

Now hereupon it is obſerved, That 
neither of the two Statutes, above- 
recited, extends to Aid any petſon be-. 
fore, but after Verdict; and not upon 'De- 
murrer. 

And that the Statute of 32 #: 8. which 
goeth only to Defaults in Pleading and 
Matters therein mentioned, and not to De- 
Clarations ; extends but to the Kings Courts 
of Record; and not to other Inferiour 
Courts. 


But touching M45/-pleading , and the Mat- 
ters therein mentioned, ic helpeth in In- 
ditments and Informations after Verdict, 
which the Statute of 18 Eliz. doth not, bur 
Aids only in Declarations , Writs, and the 
Caſes therein pazticularly ſer down ; quod 
nora, 


N Out 
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Out of both which Statutes,of 32 H. 8. 
and 18 Eliz. have ſince been taken divers 
Caſes, as namely upon the firſt Statute, 
if no Iſſue be joyned at all; or as a Report 
$ Eliz, by Cathn, where an Ifiue is joyned 
that is not proper to the Action, as Net 
Guilty, in Debt. | 

See, touching that, the Book 28 Eliz. Dyer 
347. where Not Guilty is pleaded: upon an 
Information of Uſury. The like upon the 
Statute of 18 Eliz. if the Declaration be 
ill for Matter. | . 

* As if Tenant for Life doth bring a Qud 
permittat in-the Debet only, when the ſame 
ought to be in the Debet and Solet : And 
Agreed by all the Court 31 El;z. where the 
Venire facias to the Coroners , without Caule 
at all ; or, as the Caſe there lies, where the 
Juſtices of Ni/7 prizs awarded to the Coro- 
ners a Tales, and Verdict thereupon , which 
was no ſuch 24;ſ-contmuance of Proceſs , as is 
helped by the Statute of 32 H.8, 

So if the Trial be in a wrong Coun- 
tY. 

Quere tamen inde ,, for Mich. 2. & 3 Eliz. 
Dyer 188, and Mich. 21 & 22 Eliz.ibid.367: 
ſeem contrary , although Proceſs awarded 
to the Coroners without Cauſe ; and although . 
(as the firſt of the ſaid two Books is) the 
Trial was not between the Parties to the 
Writ; but between the Tenant and the 
Vouchee. 


Yet 
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Yet Ann#3 2 Eliz. it was ſaid to be Ruled, 
That if one pleadeth an Award in Treſpaſs 
without Satisfaction and Iſle, and Verdict 
taken upon the ſame, yer not helped by 
that Statute ; quare inde. 

And Mich. 2 Eliz. in the Caſe between 
Upton and Walſh, no Venire facias being put 
upon the File, Ruled to be aided by the Sta- 
tute, although it could not be found. 

See a Report T1 & 2 Marie, where the 
Declaration doth not warant the Writ : As 
in Debt, where it doth appear, that the Day 
is not yet come; or in Treſpaſs, that the 
fame is committed after the Date of the 
Writ; or, a Declaration be-in the Deber and 
Detinet, by an Executor. 'The fame, and the 


| like, although Iflue and Verdi& thereupon, 


are not helped by the Statute of 32 H.8. 


Note, by what hath been faid , it appears, 
That the ſaid Statute of 3z EH. 8.. 
being (touching Miſ-pleading, and the 
Matters therein contained ) in any 
of the Kings Courts of Record , that 
the ſame helpeth not, in that Caſe, in 
any other Court of Record, 


For, as it ſeems in Stradling's Caſe, in 
Plowden's Commentaries, If a Statute give an 
Adtion in any of the King's Courts of Re- 
cord, the fame will not extend to Oxford, 
although the Style be Cur' Domini Regs, or 
to the Exchequer or Chancery. 


N'2 And 
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And yet if a Statute proviges. Remedy 


for a thing by an Action that lay before 


(as it appears in Bre, Tit. Conuſance,) and 
doth not limit by Expreſs Terms where the 
Suit ſhall lye, there it will lye in any of the 
ſaid Courts. | | 

In which, if the Law be ſo, then touching 
Miſ-pleading and Miſ-joyning of Ifſues in 
other Courts, the ſame is, as it was at the 
Common Law before the Statute of 3% H.8, 


See Trin.tg Eliz. Goldsborough's Reports 44. 


Remediable by f 
oo Graces ©? where, in Caſe ſur Aſumpſit , the Defendant 


of Feefail:. 


- pleaded Non Aſſumpſit , and found for the 


Plaintiff; and Moved, There's no Place laid 
inthe Declaration, where the Promiſe waz 
made ; and its there ſaid , That when an 


' Tue is Miſrtryed, it is not helped by the 


Statute , and here no place is alledged, 
whereupon the Trial may be had : But per 
Cur. the Statute ſhall be taken liberally ; fo 
that if the Verdi be once given, it ſhall 
be a great Cauſe that ſhall hinder the Judg- 
ment ; for when it is Tried and Found for 
the 'Plaintiff , he ought to; have Juds- 
ment. | | 

And Trin. 10 Fac. 1. Godbolt 194. In an 


 Adtion brought in the Common Pleas , after 


Verdi moved to ſtay Judgment , that the 
Venire facias did vary from the Roll in the 
Plaintiff's Name ; for that-the Roll was 
Peter, and the Venire, Fobn , and the Poſtes 
agreed with the Roll, histrue Name : Where 
holden, "That if no YVerire goes forth , the 
lame is aided by the Statute of Feofails F 

| an 
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and it is in —_— here, as if there were no 
Venire fac.or Mab.Corpora ; yet, if the Sheriff 
doReturn a Jury, the ſame is helped by the 
Statute of Feofails. | 

And Paſch. 12 Fac. Brownl. 2 Part 167. 
Upon a Motion to Fay Fudgment , it was 
Objeted , That the words ,' Er habeas ib: 
Nomina Fur', were omitted in the Yenire 
fac?, but Venire fac' Duodecim, &c. were in 
the Writ, and good per t9tam Curiam; for 
that'che firſt words are ſupplied bythe laſt, 
and the Omiflion helped by the Statute of 
Fefails, after Verdi&. 

And ſee Mich. 21 Fac.Cro. 2 Part 672. In 
Caſe for Words, broughe in Chancery by a 
Clerk there, a Yenire was awarded Retorn- 
able in B.R. in this Form ; viz. Venire facias 
durdecim quorum quilibet habet 4.1. terrarum, 


aut minus, &c, Moved to ſtay mo—_ w; 


that the Venire was ill, and not: helped by 
the Statute of 27 Eliz.c ep.6. for that extends 
only to Writs of YVenire fac. in the Kings- 


Bench, Common-Pleas, | Exchequer*,] Fuſtices * Excepted in 
 Aſſiize , and no other Courts , and the Stradling's 
Chancery is omitted, and therefore the Ye- Caſe before, 
zire not waranted by the Statute. But per P*8'1 79: 


Car. This Clauſe inferted in the Writ , al- 
though not waranted by the Statute , yet 
is not prejudicial to any , but makes the 


better Trial. ' 


And, by the Common Law, the Judges 
may direct a Yenire, to be Quorum quilibet 
habeat tantum de Terrss ; and Precedents were 
ſhewed out of Chancery , where the Yerire 
was, as in this Caſe. | 

N 2 And 


MBarims,tc. of Pleading, 


And per Cur. Tf it was not good at the 
Common Law ; yet now rly made 
good by 32 H. 8. Wherefore Adjudged pro 

HEY. ' 

So Trin. 9 Car. 1, Cro.1 Part 215, & 228, 
In a Scire facias in Chancery againſt C. upon 
a Recognizance of 2001. 'The Defendant 
was Returned Dead, whereupon a Second 
Scire facias iſſued againſt the Heir of C. and 
the Tenants of the Lands of C. . zempore 
Recognitiowss ;, upon which the Sheriff Re- 
turned 7. Terr-Tenant of fuch Lands, 
omitted ro Return any thing concerning 
the Hejr : Whereupon the Defendant plead- 
ed, That he had nothing in the Lands at 
the time of the Recognizance , nor ever 
aſter. | | 

It was found for the Plaintiff, that C. was 
ſeiſed, and moved in Arreſt of Judgment; 
becauſe nothing was Returned againſt the 
Heir, wiz. That there was not evy Heir, or 
the Heir bad nothing : And it is a Non- Return 
of the Sheriff, and not a 4/-Return, and is 
not helped by. the Statute of Feofails, 

But per Cur?*, Though the Return had been 
better, if it had been found who was Heir, 


_ . and that he was Warned, or that there was 


not any Heir in the ſaid County; yer it wes 
well enough, and the 14:;ſ-Return or In/uff- 
cient-Return of the Sheriff, quoad the Heir 
(not being named in the Retnrn) is but a 
Diſ-continuance, helped by -the Statute of 


+ Teofails, 


Vide 


le 


\ 
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Vide Hobg326. Where the Plaintiff De- 
clared in Debt, upon a Demiſe for Rent: 
To which the Defendant pleaded , That 
before the Rent became due, the Plaintiff 
did Enter upon him, not ſaying, He did 
- ay or Hold : him out; 1o' that Ifſie was 
only , Quod Duer non Intravit ; and found 
for the Defendant, and Judgment given for 
him : For tho' the Plea was Inſufficient ; 
yet the Verdict did fully anſwer che 
Iliue. ih | 

And ſee Heb. 76. Banks verſus Parker, In 
Treſpaſs , for taking a Kettle at WY. %Fhe 


| Defendant Juſtified , by reaſon of the Cu- 


ſtom of the Mannor of 7. And the Plain- 
tiff took Iſſue de Injuria ſua propria abſque tali 
Cauſa; and the Vexire was awarded de V1/? 
de W. & Manerio de T, upon the Roll, and 
a Verdi for the Plaintiff : And tho? the 
Plaintiff ſhould not have Traverſed the 


+ Cauſe generally , but the Cuſtom; yet that 


was Adjudged to be helped by the Statute 
of Feofails, as Matter of Form ; becauſe 
Abſque tali Cau{a contained ths Cuſtom, and 
more. | 
And Idem ibid. Parker verſus Parker , The 
Plaintiff brought Trover and Converfion of 
certain Goods againſt the Defendant , and 
the Declaration was Entred upon the Im- 
parlance-Roll, with Blanks or Spaces for the 
Day and Year of the Plaintiff 's loſing the 
Goods, and of the Defendant's finding and 
converting them to his own proper ule ; 
but the Kflune-Roll, and the other Proceed- 
ings were perfect in this Point, 
N 4 | And 


i3y 
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And per Cur, the Imparlance;Roll, being 
the Original, cannot bo madt perfet by 
the Iſſne-Roll, which was waranted by it; 
but in regard - a Verdi& was given for the 


Plaintiff, upon the Iſſue of Not Guilty , the 


Court gave Judgment for him: For the De- 
claration, as Entred on the Imparlance-Roll, 
was good enough in Subſtance ; for. the Tre- 
ver and Converſion being laid in the Preter- 
perfett Tenſe, was before the Aﬀtion brought, 
and ſo the Fault in the Declaration being 
only in Form, is helped by the Statute of 
Teofails. ; 

And Idem 117. Napper verſus Taſper and 
George 3 wheres Iſſue was taken in Treſpaſs 
upon a Preſcription, That F.S. Prebendary 
of the Prebend of P. in the Church of S, 
and all his Predeceſlors, Prebendaries , &c. 
had uſed Time out of Mind, to keep a 
Shepherd for certain Sheep of theirs, fol- 
lowing the ſame Sheep, for the better keep- 
ing of them feeding together in a certain 


| Paſture, from the Sheep of the Earl of 5, 


in the ſame Place; and the Iflue was found 
accordingly: And Moved , That this was 


a Void Verdi; for the Preſcription was 


ſenſleſs, and could not ſtand, That the Sheep 
could be kept Time out of Mind, from the 
og of the Earl of S. being but one man's 

Life. | 
Burt yet the Plaintiff had Judgment ac- 
cording to the Verdi; for the Subſtance 
of the Iſſue was, The keeping the Prebendaries 
Sheep feeding together, and the other part 
was but a Conſequent of it , That by that 
means 
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means they were kept from the EarPs 
Sheep. | | 

Vide Stiles Rep. 206. where the Plaintiff 
declar'd upon an Aſſault and Battery in 
Surrey: To which the Defendant pleaded 
Juſtification in Aiddleſex ; and the Plaintiff 


Replied, That the Defendant did Beat him 


in Southwark, which is in Surrey, de Injuria 
ſua propria, abſque tali Cauſa; and the Iſſue 
was tryed by a Jury in Middleſex, and found 
for the Plaintiff ; and Obje&ed , That the 
Trial was not good , becauſe the Venire fa- 
cas was from one Place,when it ſhould have 
been from both; for here are rwo Iſſues to 
beTried, and ſo not within the Statute of 
Teofails. x | 
Bur per Cur?, the Trial is well enough, 
for tho' ewo Ifſues , yer by Pleading they 
are made one, and ſo within the Statute o 
Teofails, and helped by it. | 
And ſee Godbolt 85. where the Plaintiff 
declared in Account of divers Receipts and 
Parcels : To all which, except one, the De- 
fendant pleaded to Iſſue , but for that one 
Parcel he pleaded nothing : Whereupon it 
was Moved, That the Plea was Diſ- continued 
for not anſwering to that Parcel , which 


* Diſ-continuance was not aided by the Statute 


of 32 H.8. and the Plaintiff could nor have 
Judgment according to his Declaration, be- 
cauſe: of the Parcel to which no Anſwer 
was made , no Judgment could be given. 


But 


18 6 


Yarims,zc. of Pleading. 

But per Cur?, the Statute of 32 H. 8. did 
Extend to it; for the words of that Statute 
are,— After Verdi found Fudgment ſhall be 
given, any Diſcontinuace nctwithſtanding. 

And ſee Cre. Part 2. 534. where the 
Plaintiff declar'd in Treſpaſs, — Qaare Claw 
ſum fregit , Et alia Enormia ei inulit : The 
Defendant pleaded the General Iflue, Noy 
Calp. and the Jury found 4007, Damage, 


In reſpect of the Abuſe done by the Detfen. 


dant to the Plaintiff *'s Wife; and to ſtay 
Judgment, it was moved, that the YVenire fa- 
cias wanted theſe words, —— Quiliber Fur 
per Pleg?, and therefore is, as it there had 
been no Return of the Writ, # 

But per Cur?, this is not a Blank Return, 
where no Return is at all, or where the 
Name of the Sheriff is omitted ; but this is 
an Inſufficient Return, helped by the Sta- 
tute of _ For the Omifhon of the 
Pledges, is but want of Form, and not like 
to Huſſey's Caſe, where there was no Pledges 


Returned upon the Or:ginal. 


And 1dem Part 2. 353. where the Plaintiff 
did declare in. Treſpaſs againſt the Defen- 
dant, for Entring his Cloſe and Houſe in 6. 
To which the Defendant pleaded in Juſti- 
fication, That the Sheriff had directed a 
Warrant to him upon a Capias Utlagatum, 
to Take one F. S. who (as the Common 
Voice went ) was at the Plaintiff's Houle ; 
whereupon he went thither in a Foor-Patb 
tirough the ſaid Cloſe, and asked the Plain- 
ctiff's Leave to Enter his Houſe , to ſearch 


tor the ſaid 7.S. and the Plaintiff giving 
- hur 
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him Leave , he Entred the ſame, and noe 
finding F.S. there, returned the ſame way: 
The Plaintiff rook Iſſue upon the Licenſe, 
and had a Verdiet ; and to ſtay Judgment, 
ic was' Objeted, That there was not any 
Replication for the Cloſe, or any Ifſue 


| joyn'd thereupon ; ſo that all was Dz/- 


continued. 

But per C#r?, Judgment ſhall be given for 
that which is found ; and that which is Dz/- 
_— is helped by the Statute of Feo- 
ails. 

Vide Hob. 176. where in Treſpaſs the De- 
fkendant did plead, That Locas in quo (no 
Place being _—_— was two Acres called 
B. in L. which was his Freehoid. And the 
Plaintiff Replied, That Locus in quo, was a 
Piece of Land containing Twenty Acres, 
AP quam, &c. To which the Defendant 
Rejoyn'd, Quoad aliquam Tranſpr in predittis 
vigints Acri—— Non Culp'. Upon which 
the Plaintiff joyn'd Iſſue, and the Verdi&t 
found for him : And to ſtay Judgment, the 


Defendant moved, That this, was no Iſſue 3* 


for there was #o Twenty Acres, nor Place 
certain in the Declaration. 


Yet per Cur, the Plaintiff ſhall have Judg- 
- ment; for tho? it be not in the Declaration, 


yet cannot be ſaid a Departure from the 
Declaration , for both Parties agree the 


' Treſpaſs to be done at L£. and fo no Verdicþ 


out of the Matter , nor {ue ; but a Verdits 
help'd by the Statute of Feofails. 


And 
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And fee Goldesbrough's Rep. 158. where in 
Zreſpaſs, for Entring the Plaintiff's : Houle, 
and breaking his Cloſe, -the Defendant 
pleaded, That the Houſe and Cloſe con- 
tair?d Twenty Acres, and was his Freehold : 
To which the Plaintiff Reply'd, Qued 
locns in quo eff unurs Meſuagium, to which he 
Entitles himſelf ; ind becauſe by his Repli- 
cation he only made Title to a Meſſuage, 
and did not maintain his Declaration, which 
was the Meſuage and Cloſe , Awarded Ni 
Capiat per Biliam. 

Gere, If this amounts to any more, than 
a Diſ-continuance of the Cloſe only , and (> | 
help*d by the Verdi&. | ; 

But Cro. Part 2. 528. In Debt upon four 


Bonds, for paymenr of: Mony, three of them 


were Tried in Lozdon in Trinity Term, and 
the fourth at Lent Affizes ater ; and there 


was not any Continuance from Trinity Term 


to Lent Aſſizes, which was much inſiſted 
upon ; yet the Court gave Judgment for the 
Plaintiff. 

So Brownlony's Rep. Part 1. fo. 81. a Bill 
was Exhibited againſt one of the Clerks of 
the Court of -Kings-Bench for Mony dus 
tpon Bond ; and Iflue being joyn'd , the 
Cauſe was Tried , and found for the Plain- 
tiff: And to ſtay Judgment it was Objected, 
That the Bill not being filed, was not 
helped by the Statute of Feofails, nor with- 
in the ſame. . 


To 


| upon. - | 
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_ To whick Opinion the Court ſeemed to 


Incline; but gave leave co the Plaintiff; to 
File a Bill, that ſo the Matter might be put 
to Arbitration, 

So Hob.181. a Bill was Exhibited iti Debr 
againſt an Attorney of the Common Pleas, 
upon Which a Verdi& was had for the 
Plaintiff 3 and to ſtay Judgment ic was Ob- 
jected, That the Original Bill was not Filed 


with the Cuſtos Brevium , as it ought to 


be: But becauſe the Tenor of the Bill was 
Entred of Record in hc verba, it ſeem'd to 


'be in the Nature of the want of an Ori- 


inal after Verdidt , and ſo help'd by the 
tatute of Feofails. 

To which Opinion the Court did in- 
cline ; but would Adviſe of it, becaule it 
oy been otherwiſe Adjudged in that Courc 

ore. | | 


But then we ſhall Enquire; }hat Matters Matters noe 
are not Remedied or Helped by any, or either of Remcdied by 
the Statmigs of 32 H. 8. and 18 EL before- tbe Statute. 


mentione ; 
For which ſee, firſt , Goldesbrough's Rep. 
10.49. where the Plaintiff brought his Aion 


againit che Defendanc for an Aſſault and 


Battery ; and the Defendant was Condemned 
therein by Nichil dicit, and a Writ of Ez- 
quiry of Damages iſſued out; and then the 
Plaintiff?*s Attorney died , and another 
Attorney, withour Warant , prayed the 
Second Judgment, and had Execution there- 
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- Car? Tf the Attorney dies after Judgment, 


a New Attorney may pray Execution with- 


out Warant ; but here the Attorney deed. 


before the 'Second Judgment, and therefore 
he that comesafter, ought to have a Warant 
of Attorney. 

Prothon, It one of the Parties dies after 
Judgment, the Writ ſhall abate. 

And per Cur”, This is not within the Sta- 
tate of Feofails ; for a Verdit# is that, which 
is put in Ifſue by the Joyning of the Par. 
ties. | 

So Hob. 112,113. The Plaintiff declared 
in Treſpaſs for an Aſſault and Battery made 
upon him by the Defendant , who pleaded 
Futtification, and: Conveyed an Eſtate to 
himſelf by Copy of Courr-Roll in a certain 
Piece of: Ground , Parcel of the Mannor 
of D. whereof F.S. was ſeifed in Fee; and 
becauſe the Plaintiff came upon it, he laid 
his Hands molliter upon him. * 

And the Plaintiff, in his Replication allo, 
Convey'd to himſelf an Eſtate by Copy of 
Court-Roll to another Piece of Ground with: 
in the ſaid Mannor, and lays a Preſcription 
in the ſaid F.S. Lord of the Mannor , to 
have a Way over the Defendant's Piece of 
Ground : Upon which they were at Itfiue, 
and Verdict for the Plaintiff. - - 

And per Melieur Opiniop, this was no Ifſue 
at all, nor Thing, nor poſlibly Iſſuable, and 


therefore the Verdi& muſt alſo be yoid, and 


ſo not holpen by the Statute of Feofails : 
For a Verdi cannot make that good, 
which the Court ſees cannot be in h_ 
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ſo that this is in the Office of the Court to 


| judge. 


So Cro. Part 2. 526. In Treſpaſs brought 
in the Kings-Bench, tor Taking and Carrying 
away three Loads of Whear, ſet out for 
Tithes, contra Pacem Domini Regis , the 
words Vi & Armis were omitted. 

Per Cur', the Bill ſhall abate, for it is the 
Eſſeatial parc of the Declaration, and that 
which induceth the Court to ſet a Fine for 
the King, and it1is not help'd by the Statute 
of Feofails : And fo Adjudged Hill. 13 Fac. 
in the Caſe between Welfted and Taylor , 
where Judgment was Reverſed, becauſe 7; 
& Arms was omitted. 

Vide Hob. 12.9. In Debt upon the Statute 


of 21 H. 8. the Writ was, Precipe A. qued 


reddat Nobis & B. qui tam pro Nobis , quam 
pro ſeipſo ſequitur Centum & decem Libras, 
uas Nobis & prefai? B. debit. And the 
ount was, for Taking to Farm fix Acres 
of Land, and holding the ſame for fix 
Months, Per quod Adio accrevit, for 60, 
And for further Taking to Farm other 
Lands., and holding the ſame for five 


Months, Per quod Afio accrewit , for 5ol. 


To which the Defendant pleaded, — Quid 
itſe non debet prefar? B. quitam, &c. pradittas 
Centum & decem Libras , neque. aliquem inde 
Denarium in forma qua, &c. whereupon Iilue 
was Joyned, and the Jury found, "That the 
Defendant did owe 30 /. and for the Reftdue 
— Quod non debts 


And 
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YBarims, gc. of Pleading. 
And to ſtay Judgment, it - was Ob- 
jected, Fab, 

(1) That the Verdi& exprefſes not for 
which Farm, nor which of the Months the 
301. was due ; ſed non allocatirr , for the 
Demand and Iſſue were for 110 /. in ſeveral, 
tho”. it would have been more formal to haye 


' diſtinguiſhed them. 


' (2) The Defendant hath not Anſwered 


the Writ and Declaration, for the Plz: 


ought to have been as the Demand i, 
Qued ipſe non debet dio Domino: Regi, & 
prefar B. qui tam,&c. And this wasallowed, 
becauſe Penal Laws are Excepted out of the 
Statute of Teofails. | | 

And ſee Hob. 101. where Judgment was 
Reverſed, becauſe there were no Pledges t 
Proſecute Etitred for tlie Plaintiff, and ſo not 
within the Statute of Feofails ; becauſe a 
Penal Law excepted out of the ſame. 

But fee Trin. 3o Eliz. in Com. B. Gold 
brough go. where a Writ of Right was 
brought againſt Baron &- Femme, of two parts 
of Forty Acres of Land in S. who pleaded, 
That F.S, was ſeiſed, and deviſed to his 
Wife one of the Tenants for Life , the Re- 
mainder to B. in Fee, who was his Heir, who 
died, and they prayed in Aid of B. who 
joyned in Aid with them, and then they 
came and pleaded to the Grand Aſſize; and 
the firſt Day of the Term the Afſize ap- 
peared, and ſixteen of them were Sworn, 
whereof four were Knights,the reſt Efquires 
and Gentlemen ; and the Title was, a5 
befor in Trinity Term, Anno 2.8. for B. was 

| EO Tenam 
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Tenant in that other Action for the Third 


WS:  ,.- + - 7 s WES 

i Per- Car', .This is not aided by the Statute, 
for here is no Certainty in the Grant ; yer 
if the Thing granted had nad a certain 
Name given to.it, as Black- Acre, or the like ; 
then, tho' the Pariſh had been miſtaken , ir 
would have been good enough. | 

. See moreof thele two Statutes of 32 HS. 
and 18 El:z. after, inthe Title Error. 


. In the next place, We ſhall take a view of 
the rwo laFt Statutes, concerning Feofails , V1Z. 
21 Jac.1.cap.13 & 16. and 

| 17 Car. 2. cap. 8. | 
and enquire, what Miſ-pleadings are aided by 


the ſame, and what are not. 
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. By the Statute of 21 Fac. 1. cap. I 3. after Stat. 21 Fac; 
Verdict given in any Court of Record ,. the concerning 
Judgment thereupon ſhall not be ſtayed, or Jeefails, 


reverſed for any Variance in Form only, 
between the Original Writ or Bill, and the 
Declaration, Plaint, or Demand,or for lack 
of an Averment of the Parties Life, or 
Lives, ſo as it be proved he or they be in 
Life ; or for that the Venire facias, Habeas 
Crrpora, or Diſtringas , was awarded to a 
wrong Officer, upon an Inſufficient Sugge- 
ſtion; or that the Yiſne was in ſome part 
Miſ-awarded, or ſued out of more or fewer 
places than ic ought to be, 1ſo as ſome one 


' place be right named; or for Miſ-naming 


any of the Jurors, either in the Sir-name or 
Addition, in any of the Writs or Returns 
thereof, ſo as Conſtas de perſona ; or tor want 
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Stat.16 & 17 
Car.t. cons 
cering Feofatl:. 


MBarims,4c. of Pleading. 


of a Return of any of the ſaid Writs , ſo as 
a Panel be returned and annexed thereunto; 
or for that the Officer's Name 1s not ſet to 
the Return, ſo as it appears by Proof that 
the Writ was returned by him ; or by rea- 
fon that the Plaintiff, in an Eje&tone firmg, 
or in any Perſonal Action, being under Ape, 
did appear by Attorney , and the Verdi 
pals for him. | 

This A& fhall not extend to any Writ, 
Declaration or Suit of Appeal of Felony or 
Murder, nor to any Indictment or Preſent- 
ment of Felony, Murder, or Treaſon, nor to 
any Proceſs upon any of them ; nor to any 
Writ, Bill, Action or Information upon any 
Penal Statute. 


And by 16 & r7 Car. 2. cap. 8. it is En- 
acted, That after Verdi& Judgment ſhall 
not be ſtayed nor reverſed 'in the King's 
Courts of Record at Weſtminſter , or Courts 
of Record in the Counties Palatine of Che- 
ſter, Lancaſter, or Durhzm, or Courts of the 
great Sefſions, in any of the 'Twelve Shirc 
of Wales, for default of Form , lack of 
Pledges; or but one Pledge to Profecute, 
Returned on the Original Writ, for default 
of Entry of Pledges upon a Bill or Decla- 
ration; or for detault of bringing into ary 
Courr,of any Bond, Bill, Indenture,or other 
Deed, mentioned in the Pleading ; or for 
lack of Allegarion, of bringing into Court 
of Letters Teftamentary, or Letters of Ad- 
miniſtration ; or by reaſon of the Omiflion 
of Vi & Arms, Or Contra pacem ; or for 

multake 
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miſtake of the Chriſtian Name , or Sur- 
name of the Plaintiff or Defendant, Sum 
of Mony , Day, Month, or Year , being 
rightly named in any Record preceding ; 
or in the ſame Record, whereunto the Defen- 
dant might have Demurred. 

Nor for want of Hoc paratzs eſt werificare, 
or Hoc paratus eſt werificare ver Recordum, or 
for that there is no right Viſne, ſo the Cauſe 
were Tried by a Jury of the County or 
Places where the Action is laid; nor for 
not Alledging or Omifſion of Prout patet per 
Recordum, 7 
. Nor ſhall any Judgment be Reverſed after 
Verdiet, Confefſion by Copnovit Ationem, or 
Relifta Verificatione ; or for lack of Mzſeri- 
cordia Or Capiatur ; or by reaſon that a Ca- 
piatuy is Entred for a Mzſericordia, or a Miſe- 
ricordia for a Capiatur. 

Nor by reaſon that Ideo Conceſſum eff per 
Curiam is Entred, for 1deo Conſideratum eſ# per 
Curiam, 5 os.” 

Nor for that Increaſe of Coſts, after 4 
Verdi& in any Aion ; or where a Non- 


ſuit in Replevin is not Entred to be, at the. 


Reque#t of the Party to whom the Judgment 
is given. 

Nor by reaſon that the Coſts are not En- 
tred to be by Conſent of the Plaintiff, 

But that all fuch Omiflions, Miſtakes, and 
ſuch like as theſe,not being againſt the Righe 
of the Matter of Suit ; nor whereby che 
Iſſue or Trial are entred, may be Amended 
by the Judges of the Courts. 
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Yarims,tc. of Pleaving, 


This A& ſhall not Extend, to Appeals ; 
Inditments, or Preſentments of Treaſon, 
Felony, or Mnrder ; nor to Bills, Actions,8&c. 
upon Penal Statutes , other than concerning 
Cuſtoms and Subſidies of "Tonnage. and 
Poundage. 


And by the ſame Statute it is provided, 
That no Execution ſhall be ſtayed in the 
ſame Courts by Writ of Error, or Superſedea 
after Verdi& and Judgment in any Action 
Perſonal , whatſoever, till Security given, 
according to the Statute made in the Third 
Year of the Reign of King Fames the Firk, 
Chap.8. whereby it is Enacted, 

That in Writs of Error brought upon 
any Judgment after Verdict, in any Writ of 
Dower, or Eje&ione firmz, Execution is not 
to be ſtayed, unleſs the Plaintiff in the Writ 
of Errour become bound to the Plaintiff in 
the Action, as the Court ſhall Order , That 
if the Judgment be affirmed, or the Writ of 
Errour diſcontinued by default of the Plain- 
tiff; or the Plaincitf be Nonſuit in the Writ 
of Errour, that they ſhall pay ſuch Coſts and 
Damages as the Court ſhall appoint: And 
the Court may Enquire, what Special Loſs 


the Plaintiff in the firſt Execution hath by 


this Delay ; and this the Court muſt alfo 


give him by way of Increaſe of Dama: 
ges. 


'E his 
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This A& doth not Extend to Writs of 
Errour brought by Executors , nor Admini- 
ſtrators, nor any Action Popular, nor 
other Action brought on a Penal Statute , 
Except Debt for not Setting out of Tithes; 
nor to any Inditment, Preſentment, Inqui- 
fition, Information, or Appeal. 

And here we may alſo Obſerve, as before, 
That neither of theſe two laſt cited Sta- 
tutes extend to Aid any Perſon before , but 
after Verdict, an1 not upon Demurrer. Nor 
doth either of chem help Miſ-pleading , or 
defects in Indifiments, Appeals, Informations, 
Inquiſitions, or Preſentments , or any Actions 
or Suits upon Penal Statutes; except ſuch as 
relate to Cuſtoms and Subſidies of Tonnage 
and Poundage, x 


What Defeats in Pleading, or otherwiſe, 


-are aided by the ſaid Statutes , we ſhall 


give you ſome Examples of , as fol- 


lows: 


And, firſt, ſee Paſch. 23 Car. I. Rotulo 51. 
in B.R. Morefield and Webb's Caſe , Reported 
by Aleyn , to. Placito Where, in a 
Writ of Errour upon a Judgment in the Pa- 
lace Court at Weftminſter, in an Aion upon 
the Caſe, upon a Promiſe , and Verdi for 
the Plaintiff ; it was moved for Errour, That 
the Habeas Corpora Fur” was not Returned 


' Served, but only a Panel of the Juror? 


Names annexed to it ; which Caſe is Aided 
by the Statute of 21-Fac. I. cap. 13. of "Feo- 
fails, which helpeth, when there 15s not any 
Return upon the Writs of Fenire facias , 

O 3 Habegs, 
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Varims,4c. of Pleading. 


Habeas Corpora Fur", and Diftringas Fur?; fo 
as a Panel of the Names of the Jurors be 
Recurned and annexed to the ſaid Writs, 


W hereupon it was Objeaed; 


(1) That the Statute of 21 Jacobi extends 
only to Writs, and not Precepts,which iſſue 
out of the Palace-Court. 


(2) That the Palace-Court was Erected 
by Letters Patents 6 Car. 1. which was after 
the Statute. | fg 


But Reſolved, 


I. That the Palace-Caurt is within the 
Intention of that Statute; for it provides 
Amendment in any Aion , Suit, Plaint, 
Bill, or Demand. 

And Juſtice Fones was angry, "That Rel: 
queſtion'd, if this Statute did extend to the 
Grand Seffions in Wales. 

But agreed per Cur. That the Statute ſhall 
- not extend to Inferiour Courts in theſe 
Points. 


2. Reſolved, That it Extends to Courts, 
Erefted after the Statute, and ſo not within 
the Equity thereof. 

And ſee Mich.1 3 Car. 2. in B. R. Tubb and 
Walwyn's Caſe, Keble Vol.1.Pl.1 37. Tit. Aver- 
ment , where the Plaintiff moved to ſtay 
Judgment in Ejettment , becauſe the Life of 
the Party (during whoſe Life the Deſon 

ant 


ew” 
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danc hath a Leaſe) was not Averred (ac- Averment de 
cording to 10 Ed.4.18.) which by 21 Fac.1. vie. © 
cap. 13. is to be Inquired of by the Sheriff, 
; o other Officer, as the Court ſhall think 
b 
And by Foſter, the like Rule was made 
before the Statute, in the Lady Morleys Cale, 
"I after Verdid&, as here. | 
But ſee Mich.21 Car.2. Lee verſus Edwards, Averment ds 
in Modern Reports fo, 14. where an Acion Cure. 
We _ the Caſe was brought upon two Pro- 
. WM miles-: 
* And the Firſ# was, That in Conſideration 
the Plaintiff would beſtow his Labour and Pains 
about the Defendant's Daughter , and would 
Cure her , the Defendant did Promiſe to pay ſo 
he much , and would alſo pay for the Medicas 
ments. | | 
Secondly , In Conſideration the Plaintiff had 
; Cured the Defendants Daughter, the Defendant 
n, W 44 Promiſe to pay ſo much. 
And to ſtay Judgment, it was Ovjected 
by Raymond, That the Plaintiff did not 
Aver in his Declaration, That be had Cured 
the Defendants Daughter , the Conſideration 
of the firſt Promiſe being Future ; and 
both Promiſes found , and entire Damages 
iven. 
4 But Twiſden ſaid , It is well enough ; for 
now it lies upon the whole Record, whether 
he hath Cured her, or not ; but if it had 
reſted upon the firſ# Promiſe only , it had 
been ill, 


Wo And 


Licenſe Miſ- 
pleaded. 


Tue Mi 
zoyned. 


MYarims,gc. of Pleading. 
And in the ſecond Promiſe, there 1s an 
Averment of the Cure ; fo that now, after 
Verdi&, it is helped; and the want of ah 
Arverment is helped by a Verditt, in many 
Cates. ; TED | 
Vide Hil. 22 & 23 Car. 2. Rotulo 233. in 


_ B. R.' Hoskins. verſus Robins , in Sander's Re- 


ports, Part 2. fo. 32. where fſaid-, That the 
Inſufficiency 'of ages þ a Licenſe, is 
helped by the Statute of Feofails ,, after 
Vaan = © OWE | 
- And ſee Mich. 24 Car. 2. in B. R. Holman 
againſt Dodde, Reb: Vol. 3. Tit. Amendment, 
Pl. 15. where the Plaintiff in- Debt, upon 
an Obligation to perform Covenants in an 
Indenture, - afftigns Breach for Non-payment 
of Rent at Michaelmaſs, according to thx 
Leaſe, but then, or 40 Days after, ' by the 
Bonid. - * | 
To which the Defendant did Rejoyn, 
That he paid the ſame at Michaelmaſs ; Et 
de hoc ponit - ſe ſuper Patriam, Et pradifim, 
the Plaintiff /militer. © - 
 Aﬀter Verdi@, it was Moved by Staples to 
ſtay Judgment-, for - that the Iflae is Mil: 
Jjoyned.;. and tho' it were quod pradittu 
Robertus (who was the Defendant) for Row- 
landus (the Leſſee, ) and the Directions to 
the Clerk were right; yet -being no. Iſſue, 
there was no Verdi, and ſo not Aided by. 
the Statutes of -16 &* 17 Car.2.cap.8, 
- And here its-no Iſſue , That the Defen- 
dant did Perform , Er de boc ponis, &c. Et 
Predifta,the Plaintiff ſomlizer. a | 


For 
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For (as in 1 Cre.317. PI. 380.) its an Iſſue 
by the Rejoynder ,: That Robert did net pay, 
&c. therefore not Aided: by the Statute 
according to 2. Cro. 579:*Pl, g. in Aldridge's 
Caſe :) Bur the Rent being Reſerved only 
at Michaelmaſs by the Leaſe, tho? the Bond 
be at Michaelmaſs, or 40 days after, is well 
mough, * © - - £290 LEES | 
' Vide Paſch.26 Car..inC. B. Naylor verſus 
Sharpley, &:.aÞ,Coronator? Com? Palatin? Lanc'; 
in Modern Reports 188,189. where one brings 
Debt againſt the Sheritf of that County, 
and Sues him to the Outlawry ; and dire&as 
a Capias to the Chancellor , who: makes a 
Precept to the Coroners of the ſame Coun- 
ty, being Six, to take his Body , and have 
him before che Juſtices of the Common 


Pleas at Weſtminſter at ſuch a day: And 


one of the Coroners being in ſight of the 
Defendant, and having Opportunity enough 
to Arreſt him, doth it not; bur they all Re- 
tirn— Non eft invents, tho' he might have 
been Taken every day.. :- 

| firmer a the Plaintiff brings his Action 


in Middleſex againſt all the Coroners , and - 


has a Verdi&.tor-100 7, © | 
Andtoſtay Judgment, Serjeant Baldwyn 


- Objefted, 'That the, Action ought to have 


been broughe in LancaFer. — | 

. He agreed to the Caſes put in Bulwer's 
Caſe, in. Co. Lib. 7. where the Cauſe of 
Ation ariſeth. equally: in two - Counties ; 
bur here, . all that the Coroners do, 'ſubſiſts 
and determines .in the County. Palatine of 


Lancaſter ; for they make a Return to the 


Chan- 
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Chancdllor of the County Palatine , only, 
who makes a Return to the Court. | 

He inſiſted upon Huſſey and Gibb's Caſe, 
in Dyer 38. and further ſaid, That this Ation 
is grounded upon two Wrongs; one, The 
not Arreſting him when he was in fight; and 
the other, For the Returning , Non elt inven 
tus, when he might have eaſily been taken, 
Now, for the Wrong of one of them, they 
are all charged, and entire Damages 
gIVen, 

He Allow'd, That two Sheriffs make but 
one Officer ; but ſaid , That every Coroner 
is reſponſible for himſelf only,and not for his 
Companion. Bp 

Serjeant Turner and Pemberton , contra; 
That the Aion was well brought in Mis 
dleſex, becauſe the Plaintiff 's Damage aroſe 
this, by not having the Body here as tht 


ay. 

They cited Bulwer's Caſe, and Dyer 1 594. 
and Agreed, That the Chancelor of the 
County Palatine Returns to the Caurt, 
the ſame Anſwer that-the Coroners Return 
to him; ſo that their Falſe Return is the 
Caule of the Prejudice that accrees to the 
Plaintiff in this Action, the Ground whereof 
is the Return of Non eft inventus ; Which i 
the Att of them all. 

That one of them ſaw him, and might 
have Arreſted him, and that the Defendant 
was daily to be found, &c. are but men- 
tioned as Arguments, to prove the Fai/c 
Return. 1 

| An 
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And they Conceivd , That an Adion 

would no more lye againſt one Coroner, 
than againſt one Sheriff in London, or any 
other Place, where there are two. 
Then, as to the firſt Obje&ion taken by 
Baldwyn , they ſaid, That admitting the 
Action to be laid in another County than 
where it ought ; yet after Verdict it is Aided 
by the Statute of 16 & 17 Car. 2. if the 
Venire come from any place of the County 
where the Action is laid: Ir is not ſaid, in 
any place of the County where the Cauſe 
of Attion ariſeth. Now, this Action is laid 
in Middleſex, and ſo the Trial by a Middleſex 
Jury is good, let the Cauſe of Action ariſe 
where it will. 

Cur, That Statute doth not help your 
Caſe; for it is to be intended, when the 
Attion is laid in the proper County , where it 
ought to be laid , which the words Proper 
County implies. 

Bur they inclined to give JI for 
the Plaintiff , upon the Reaſons given by 
Turner and Pemberton. 


And ſee Keble, Vol. 2. Pl. 8. Tit. Eſcape, 
Hepping againſt Huneyard, where, in an Aci- 
on on the-Caſe, for Reſcuing of one taken 
in Execution, after Verdict. 

Stroud moved to ſtay Judgment , on Het- 
ley 34. That no Action upon the Caſe will 
lye againſt the Sheriff, or by him : Sed nor 
allocatur, for the Sheriff may be a Beggar; 


and therefore though the Plaintiff may . 


have an Action upon the Caſe againſt = 
h or 
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for the Eſcape, yet he may take the Priſoner 
again. 

Sad as to its being ſaid, That the Party 
being Arreſted by the Sheriff of Devon, at 
Topſhamn,che Defendant reſcued him at Exeter; 
the Court agreed, the Eſcape to be the ſame 
all over England; but that it ought to have 
been ſhewed, how the Party came into Exe- 
ter :' For this cannot be intended ; nor (be- 
ing the Subſtance of the Matter ) 1s it 
Aided by the Statute of 16 & 19 Car. 1. 

cap. 8. 0 | 


And Idem Vol.codem PI. 26. Frain & Uo 
Adminiſtratrix of Smalman verſus Painter, 
where, in an Action of Debt for Rent, the 
Plaintiffs did declare, That the Inteſtate, out 
of his Term, made an Under-Leaſe to the 
Defendant, yielding and paying, 8c. and 
that the Inteſtate died (ſuch a Day,) and 
Adminiſtration was committed to the Plains 
. tiff's Wife. | 

To which the Defendant did plead, 'That 
the Inteſtate Afigned to K. to commence 
after his Death; Abſque hoc, That he died 
poſſeſſed of ſuch a Term, prout: And upon 
this Traverſe flue was joyned', and Verdi& 
for the Plaintiff, | s 

And to ſtay Judgment, Sanders Ob- 
ms: - -- | | 

(1) That the Action was in the Debet 
and Detiner ; which cannot be by Admini- 
{trarors, as Plaintiffs. 


(2) That 
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(2)That the Rent is reſerved Half-yearly, 
and there is a Year and Quarters Renr 
found due, which is impoſlible, | 

Fones pro Quer', The Right is Tried , and. 
ſo the Declaring in the Deber and Detiner, 
when it ought to have been in the Deriner 
only, is Aided by the Starute of 16 & 15 
Car... cap. 8. of Feofails , as in the Caſe of 
Cumber againſt Walton. 


(3) The Expoſition of the Year and 
Quarter is well enough, the Time being 
one of the "Terms upon which it was re- 
ſerved. 

Gur”, If it did not appear the Plaintiff 
were Adminiſtrator, as it doth, the Deher 
were of the Subſtance, and Aided by the 
Statute, which the Court agreed ; and the 
Second Exception was miſtaken, otherwiſe 
it had been 11l. 


And Idem Vol. eodem PI, 5 t. Tit. Slander, 
Croft agtinſt Winter ; where an Action upon 
the Caſe was brought for words ſpoken in 
London of a Miniſter , viz. He is a Thieviſh 
Rogue, and ſtole a Plate out of Wadham-Col- 
lege is Oxon. And the Plaintiff having a 
Verdict in London to ſtay Judgment, 

Sanders moved for the Defendant, That 


here was a M5ſ-Trial , which ought to have Miſ-Trial. 


been at Oxford; as in Ford and Brook's Caſe, 
Cro.Part 3-261, 


Tones 
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Teefail. 


MBarims,tc. of Pleading. 

Tones contra, on the Statute of 16 & 17 

Car.2.cap.s. this being Tried by a Jury in the 

proper Place, and the Juſtification thould haye 

been in Londen, the Felony being Tranſitory 
and not Local ; as Robbery,&c. 

And the Cours Agreed, this was a ee 

fail. E- 

Twiſden, The Felony is Local, whether it 
come in by way of Juſtification or Declara- 
tion; and as in the Caſe of Throbwalke, the 
Juſtification makes the Matter to ariſe there; 
as where a Conſtable , on an Action laid 


here in London, doth Juſtify in Eſſex , there 


the Trial muſt be in Eſſex. 

Keeling Chief Juſtice,and the Court Agreed 
to it in the Caſe of a Conſtable: But in 
Caſe of a Sheriff, or Bailiff, its Aided by the 
Statute, eſpecially the words being confeſt 
to be ſpoken in London. And Judgment was 
Affirmed. 
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Ch.8. Of Jntendment. 


CHAP. VII. 
Of Intendment. 


N the next place we ſhall give an Ac- 
count, more amply than before , What 
Conſtruttion the Law doth make of the Intention 
of the Parties, as to Contratts, and other Mat- 
rers. 

And for this , firſt, ſee Cro. 1 Part 14. 
Paynter verſus Paynter, Trin. 6 Car. 1. in B. R. 
where, in an Action upon the Caſe ſur 4/- 
ſumpſit,the Plaintiff declared, That the De- 
fendant Promiſed, if the Plaintiff, ad ejus 
Inffanciam, would Marry his Daughter, he 
would pay unto him 20 1. and give to him 
20 French Crowns towards a Wedding-Din- 
ner. | 
And the Plaintiff ſaith in Fat, That he 
Married the Defendants Daughter , and re- 
quired him to pay the 201. which he had not 

aid. 

Upon Non Aſſumpſit , it being found for 
the Plaintiff, ic was Moved, That the De- 
claration was not good ; for the Promile is 
but Conditional, vis, 1f the Plaintiff, ad In- 
ſtanciam Defendentis, would Marry the De- 
fendants Daughter ; and ſo he hatin nor 
Averred the Performance of the Condi- 


tion, 
Bur 


207 


el re es 4 
, ew Madina 4 


-_ ns -<. 2. ae 


3 2 
L ET ; p _ 
F: => LET + ES hc ; me 3 be es; 
"26 OTIS Be ACRE An © 2 EC —ES— 7. G9. => en D Ren 
FELL iS TIM d => » A 


COP 


——<—DZSSEIS4w at HF 12a. 


©. 2+ ori 


# 


KAR woe pears nc. Heap lee — Ss ISR + EEE. 


2 RW ee. 


+ 


Ee ED 


208 


©  Warims,#c. of Pledding, = 

But the Whole Court conceived upon 
this Agreement, To Marry the Daughter ad 
Inſtanciam,and he Marrying her; it ſhall be 
Intended, ad Inftanciem , without Aver- 
ment. 


in B.R. Taverner and Skingles Caſe; where 
the Plaintiff Declared in Debt upon an 
Obligation, with Condition to Perform the 
Award of F.S. and F. D.. ſo that they made 
it before the 10th Day of OfFober next, under 
their Hands and Seals : And if they do not 
Agree, then to ſtand to the Umpirage of 
7F-N. ſo that: he made it in Writing under 
his Hand and Seal, before the 2 8:4 of OFobrr 
following . 
The Defendant pleadzd, That F.S. and 
F.D. did make no Award before the 1oth 
day of Ogober.. . ; | 
The Plaintiff Replied, It is true, They 
did not; but F, N. did make the Umpirage 
and Award before the 2 8th day of Ofebrr, 
(inter alia) the Defendant was to pay 30/. 
unto the Plaintiff upon ſuch a day, at ſucha 

place: And for Non-payment, &c. _ 
It was Moved, That the Submiſſion was 
void, and incertain ; for it is——That if they 
do not Agree; and it doth nor appear to what 
they ſhould agree ; ſed non allocatur , for the 
words, If they do not Agree, have the Intend- 
ment If the y do not Agree, to make their 
Award under their Hands and Seals before ſuch 
a day. For otherwiſe it is quaſi a Non-Agret- 
ment withinthe Condition. G1 
2) It 


And ſee Cre. 1 Part 16 2; Mich. 7 Car: 1, 
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Ch. 8. Of Intendment; 
(2) Tt was Objefted, That the Award © 


was void, becauſe the Money was appointed 
to be paid at the Houfe of one F.S. a 
Stranger; ſed non allccatur ; for the Appoint- 
ment of the Payment of the Money at a 


Strangers Houſe (eſpecially as here, being a 


Common Inn) cannot be unreaſonable, nor. 
in unlawful At; for, by Intendment, the 
Plaintiff ſhall procure ſach Kindneſs, that 


the Mony may be paid there 3 ſo the Award | 


was Adjudged good prima facie , and- the 
Plaintiff had Judgment. _ 

And ſee Sryle's Rep. 465. Wood and Gun 
fon's Caſe, Mich. 1655.in B. R. where in art 
Aion upon the Caſe, for Scandalous words 
ſpoken of the Plainciff, viz. for calling him 


 Trajtor; the Iſſue was tried at the Bar, and 


the Jury found for the Plaintiff, .and gave 
him 1509 /. Damages: And upon Suppofi- 
tion, that the Damages were Exceffive, the 
Defendant moved for a New Trial. 
It was ſaid, That after a Verdi, Par- 
tiality of the Jury ought not to be Objeaed 
or queſtioned, and therefore no New Trial. 
. Glyn Chief Juſtice : Ic is in the Diſcretiore 
of the Court to grant a New Trial ; but that 


muſt be a Judicial, and not an Arbitrary 


Diſcretion ; and the Court may take notice 
of the Miſcarriages of Juries, and grant 
New Triats upon them: For a Jury may 
ſomerimes, by Indice Dealing, be movedtd 
fide with one Party ; and not to be Indiffe- 
rent between both Parties ; but it cannot be 
ſo Intended of the Court. And a New Triab 
was Awarded, S : 
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 Marims,Fc, of Pleading. 


And ſee Co. Lib. 5. 120. Long's Caſe, 
where in an Inditment of Murder, Error 
was alledged , becauſe the Inditment was 
ſaid ro be taken before I. S. Coronatore De 
mine Regine infra Libertatem difie Doming 


Regine Ville ſue de Collam prediit per V;- 


(um Corporss ; and it was not alledged to' 


what Places the Liberty did Extend , nor 
what part, or any part of the Town of Coſ- 
ſam, was within the Liberty : So as it doth 
not appear , that . the Coroner had Juriſ- 
diction ; and it was faid , That Inditments 
which do concern Life, and which are the 
King's Counts, ought to have a plain and 
preciſe Certainty, to which the Party may 
anſwer, and ſhall not be taken by Argu- 
ment. | 

But Reſolved by the Court, that the In- 
dictment was good enough : For if an In- 
di&tment be Certain to a general Intent, the 
ſame is good enough :, And in this Caſe the 
Indictment is certain enough to a general 
Intendment , becauſe Cofſam is within the 
Liberty of Cofſam; and that the Town it ſelf 
ſhall be I»tended to be out of the Liberty 
of the Town, is a ſtrain'd Conſtruction, 
which the Law will never allow of. 


And fee Co.Lib.4.65. Fulwood?s Caſe, Mich. 
33 Eliz, where A. being ſciſed of a Houſe 
in London , acknowledges a Statute to the 


Chamberlain of London, for Orphanage- 
Mony, according to the Cuſtom ; and after-- 


wards acknowledges another Recognizance 
hefare the Recorder and Mayor, to B. _ 
yvead 
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Ch.8. Of Jntendment, 

ſued Execution thereupon, and had a Li- 
berate, but it was not Returned 5; and the 
Sheriffs, upon that, delivered the Houſe in 
Execution to B. Do 
— The Succeſſor of the Chamberlain ſued 
Execution upon his Recognizance,by Elegit, 


to the Serjeant at Mace. 


Amongſt other Matters in this Caſe , it 

., was Objected ; 

That here was no Recognizance in the 
nature of a Statute found; for the Jurors 
have found——— Qurd A. weniebat coram Re- 
cordatore Civitats London, & T.O. Majore 
_ » Er recognovit ſe debere B. 2001. 
and doth not ſay, —Secundum formam Sta* 
tuti, & c. nor — Per ſcriplum ſuum Obligato- 
F118. : 
Whereas the Statute of 32 YH: 8. provides, 
that it ſhall be by Bill Obligatory , ſealed 
with three Seals. But ir doth not appear 
by the Verdict, that it was according to the 
Statute, and although that Verdi, being 
the words of Lay-men, ſhall be taken ac- 
cording to their meaning, and there needs 
not ſo preciſe Form in them, as in Pleading ; 
yet the Subſtance of the Matter ought 'ta 


"of 


appear either by i chogup , or by 


words Equivalent; ſo as ther&qught to be a 
convenient Certainty , the, which, if it be 
falſe, the Party ſor ſuch Falſity may have 
an Atfaint. | 


But it was Reſolved, that the Verdi& was 
good ; for inaſmuch. as they have found a 
Recognizance before the Mayor and Re- .. 


. P23. corder; 
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Barims,zc. of Pleading. 


corder,8cc. Ir ſhall be in a Verdi& of Lay- 
men, Intended according to the Statute , for 
otherwiſe they cannot 'take any Record; 
and alio the ſequel of the Verdict doth im- 
ply, That there was a Recognizance in the 
Nature of a Statute, otherwife no Execution 
could be ijued thereupon. | 


OR 


CHAP. IX. 
Of Bills of Exception, 


F [ 'Hen touching Bills of Exception. 

This (as it ſeems by 27 H. 8. in Ta 
tams Aftion upon the Caje ) is, when one 
of the Parties, for the Inſufficiency of the 
Evidence on the other ſide (as he conceives 
it) doth offer to Demur upon the ſame, and 
the Court thinking it to be good, orthe other 
Party Refuſing the ſame, do not Agree to it; 
then the Court ought (upon Requeſt) to Seal 
to the Party, fo refuſing, this Exception in 4 
Bill, which upon a Writ of Error (as appears 
by Fitzh. Nat.Brevium ) may be affigned for 
Error; whereupon , by the Statute, a Writ 
(if need be) is to he Awarded to thoſe Ju- 
ſtices, to acknowledge or deny their Deed; 


- but (as it ſeems) by the ſaid Book of 25 FH, 
. need not, de Rigore Furxs, be allowed in 


Arreſt o doment. 
ſe of Tudg And 


a Sw. OA © tk.  ®@ ot cn meton 


Chg. Df Bills of Erception. 


And it appears by Fitz. Natura Brevinyy, 
and 11 H. 4. That this Bill mui} be Sealed be- 
fore Fudgment, and not after. 

For the Formal Drawing up of Bills of 
Exception, ſee one to the Evidence upon the 
Trial at the Aſſizes, in an Action of Treſ- 
paſ, Aſſault, and Falſe Impriſonment, brought 
by Verden againſt Decele, Heyward,and others, 
in the King's-Bench, Hill. 33 ©: 34 Car. 2. in 
Brownl. Latine Redivivas, Tit. Bills des Ex- 
ceptions , and ibid. Mich. 32 Car. 2. where a 
Writ of Error was brought in the  King's- 
Bench at Weſtminſter, upon a Bill of Exception, 
to Evidence upon a Trial at the Bar of the 
Common-Pleas Court in Ireland, upon an 
Ejeione firme, with ſome others there, 
under the ſame Title. 
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CHAP. X. 


BE, Of Perdidts. 


Fd Verdi&, is the Anſwer of a Fury, made 
'A upon any Cauſe committed by the Court 
to their Trial : Which is twofold, Special, or 
General. | 

A Special Verdid is, when they ay at 
large, That they find ſuch and ſuch Matters to 
be done by the Tenant, or Defendant , 1o de- 
claring the Courſe of the Fat, as in their 
Opinions it is proved; and as to the Law 
upon the Fact, they pray the Advice of the 
Court thereupon. | 

And this Special Verdi, if it contain any 
ample Declaration of the Cauſe , from the 


| beginning to the end, is alſo called a Verdi 


at large. 
Whereof ſee divers Examples in Stam- 
ford's Pleas of the Crown, Lib.3.cap.g. 


A. General Verdi is that which the Jury 
find in General Terms , upon a General 
Tue ; | EVE. | : 
As in an Action of Dsſſei/iz , the Defen- 
dant pleads, No Wrong,No Difjeiſmn ; then the 
Iſſue is General , whether the Fa# be a 
Wrong , or not; which being put to the 
Jury, they weighing the Evidence, doeither 
bring in their Verdict for the Plaintiff ,That 
it 1s a Wrong , and Diſſeiſn; or for the De- 
To OS iendant, 


Ch.10. Df Uerdicts, 


fendant, That it is No Wrong, No Diſſeiſin. 
Vid. Co. 1 Inſt. fo. 22.8. a. and New Book of 
Entries, Tit. Verdift. 

Firſt, As to a Verdift, it muſt be ſifficient 
in Matter and Forms, be the ſame Special or 
General ; as, if the Jury do not Aſ/ef Coſts 
and Damages , where the ſame ought to be 
found, and the like. 

And therefore 21 Ed.4.1 1. where a Tender 
of Homage was found to be made , and not 
ſhewed in what County ; the fame was 3/. 
Quere thereof, for it appeared in the Plead- 
ing,CCc, 


Next, where the Damages are to be found D-mazes; 
where ro be 


found Entire; 


* abs . . and wh 
I Ed.5. 5. where the Plaintiff did Count” in CE” 


entire Or ſeveral, 


Touching which , ſee a good Caſe in 


Detinue of Damages touching every part in 
ſeveral ; and the Jury found] for the Plaintiff 
to the Damage of Twenty Pounds entirely, 
if the Things could not be had; where, by 
the Better Opinion, the Damages ought to be 
found ſeveral, as the Declaration was. 

See the ſame Caſe more at large in Bro. 
Tit. Count; and ſo is 3 H.6.43- 

And by 9 H. 6. 66. in Waft , the Fury 
ought to ſever the Damages for every ſeveral 
Tree, and every ſeveral Parcel; but in a Writ 
to Enquire of Damages, ſhall find none , be- 
cauſe Confeſt, 

And 8 He. 4. 6. The Fury ſevered the Da- 
mages in a Premunire , againſt the Principal 
and Acceſſary, as they ought to do. 
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And ſo 19 H.6.3 1. in Forcible Entry, where 
ſome found, to Detain Forcibly, and others, 
to Enter Forcibly. | 

_ And fee ally in the Title Damages, in 
Brook , 22, H. 6. 73. where ſeveral 1/[uer, 
ſeveral Damages. | 

And ſee there afterwards , how Damage 
may be ſevered ; and ſo it is better tobe 
many times : But Coſts, according to 36 Hs, 
muſt be entire. OT 

And 17 Af: 22. in Treſpaſs againſt Two, 
where one was found guilty of part, and the 
other of other part , 'the Damages ſevered, 
And ſo is 22 Afſ.76. ; 

But 29 Af. 33. if one Perſon be found 
guilty of ſeveral Treſpaſſes, the Damages may 
be alleſt entirely. 

And ſee Bro. Damages 118. 5 Ed. 4+ That 
if oze of the Iſſues be a Feofail, and the Da- 
mages entirely Aſſeſt, %is both il. | 

And 11 H.7.19 & 20. inTreſpaſs againſt 
Two, of ro Horſes taken ſeverally, Damages 
mult be ſeveral : Otherwiſe,it one be charged 
with ſeveral Treſpaſſes. 

See more hereof in the ſaid Title of Da 
mages,in Bro, Abridgment. 


And, Iihere a Verdi& ſhall make ill Pleading 
good, 1ce before in the Title of Pleading , 1n 
that Special Diviſion. pe. 

- As 21 H. 6. Bro, Verdi 91. where the 
Demandant intending to Counter-plead a 
Reſceit ſaid , That the Plaintiff Riens awoit 
Four del Brief ,-and ſaid not , Ne aunque 


' pa%, which was iÞ; yet, if it be found tor 


3 * es 


of 
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the Price, the Verdi& hath made the Plea 
good; otherwiſe not. The like of Non- 
tenure, | 

' But by Brook, The ſame after Verdi# is 
helped by the Statute of Feofails. 
.. The like 22 E4.4. 46. Que le Baron ne ſuit 
* feiſie que Dower jour deP Eſpouſals. - 
The like 5 H.7.14. If an Executor plead, 
Ricns entermains Four del Brief,&c. 

— The like 6 F.7.6. 3 H.7.8. and 20 H6.22. 


Then, Where the Verdi& zs contrary to other Verdift contr* 
Matter of Record, | al” Matter de 
As 11 H.6.42. Bro.96, in a Writ of Error, R*cora: 


the Death of one of the Parties to the Writ 
was alledged ſuch a Day , Et alii & contra; 
and the Death found accordingly ; yet be- 
cauſe it appeared by the ſame Record, That 
the ſaid Party alledged to be dead , had ap- 
peared three Days after in Perſon at the 
Nife prius in the firſt Adion, therefore this 
Verdi&f was holden a Feofail. 

' And 14. Aſſ.g. the Special Verdif# was found 
2 Record for the Defendant ; and the Plain- 
tiff, to diſable the YVerdi&, ſhewed the Record 
to be-otherwiſe, and good. | 

' And 25 Aſfſ.2. The Defendant in an A/jze 
did plead, That be did Enfeoff the Plaimiff 
within Age, and after did Enter upon him. To 
which the Plaintiff Replied, That the Defen- 
dant was at Age the ſame time , and ſo found 
accordingly ; and the Party being in the 
Court in Perſon, was Adjudged by Inſpe&ior 
within Age, and that ſtood, and the Yerdict 
holden for none. | a 
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And fo 9 H. 6. 37. If the Defendant in 


Debt Plead (Matter , that proveth his Deed, 
and yet conclude Non ef# fattum, and it be 
found accordingly ; yet Judgment ſhall not 
be given upon the Verdi , but upon his 
own Confeſſion; quod nota. 

And 3 & 4 Mer. Dyer 147. a Verdif 
could not find, That the Party himſelf was 
Eſtopped by Indenture. 


Then, touching Special Verdifts, there is a 
Statute, viz. Weſtminſter the 24, which fays, 
Quod Futtic* ad Aſſiſas now Compellerentur, 
Oc 

By Equity whereof, as it appears in the 
Parka of Homeland's Aſſize of Freſh: Force,in 
Plowden's Commentaries, as well upon every 
Special Iſſue, as General, the Jury may give 
a Special Verdi; where the Iſſue in that 
Caſe was upon the Entry , pendant |: 
Brief. : 

And ſo are divers other Books to that 
Intent; as 33 H.46. 30, & 31. and18E4. 4, 
48. upon the Plea of Nor Deriner. 

And ſo 4.3 4ſſ.1, upon the Iſſue Frank, & 
de Frank Eft ate. 

And ſo 4.2 Ed.3. Bro. 85, upon the Iſſue, 
Me unque ſeifie que Dower, or, Ne dona pas. 

And ſo 41 E4. 3. 10. where the Reſceipt 
was Traver/ed. 

And fo 33 H.6. where the Iſſue was, F 
the Grantorof a Rent , bad any thing at the 


» Time of the Grant. 


EO And 
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And ſo 3 H.6. 3. uponthe Iſſue of Aſers 
entermains, and Aſſets per diſcent, And ſo in 
every General lfſue. | 

Yet 7 H.4-11. upon the Hue of ſou Prank- 
tenement, the Court would not ſuffer a Special 
VerditÞ. 

_. But 1 & 2 ar. Dyer 119. One did Tra- 
verſe a Leaſe, aid the Fury found ſpecially, 
and awarded to Replead. 

| And fo 11 Eliz, Dyer 284. in Crowch and 
Butler's Caſe , where the Iſſue was by an 
Abſque boc,and not a General Iſſue. 

But 39 Ed. 3. Fitzb. Abridgment Tit. Fudg- 
ment, in Parco fratto the Defendant ſaid, That 
the Plaintiff's Wife delivered the Beaſts out 
of the Pound, Abſque hoc, que il infreint le 
| Pound; and the Jury found a ſpecial Verdi, 
That the Headborowgh, in the abſence of the 
Baily (according to Cuſtom ) did deliver the 
ſame, and good; and the Defendant dil- 
charged , alchough the YVerdi# be Special, 
npon the Iſſue of Ab/que hoc, becauſe there 
itis as a General Iſue. | | 
_ And fois 32 H.8. in an Aſſumpſir to make 
Two things : The Defendant ſaid, That he 
did afſume to make other Two things, 
without that, that he did aſſume in ſuch man- 
ner, &c. and found that he did aſſume to 
make one of the Things contained in the 
Declaration, and not the other, and the Ver- 
dif, for that laſt recited Reaſon , good for the 
Plaintiff for that one Thing. Otherwiſe, if an . 
Ifſue be upon a Traverſe Ab/que hoc, That 4+ 
and B, did Enfeoff, | | 


And 


Marims,Fc. of Pleading. 


And ſee in Plowden's Commentaries in 


Walſh's xand Sander's Caſe, That upon - an 
indictment of Felony a Special Verdi may 
* be found. 
Andit appeareth alſo , Mzch. 1 & 2 Eliz, 
Dyer 173. 'Thatin an Attaint a Special Ver- 
diff was received. 


Of what things Then ought to be known, hat things th 
= Ml Fury may take Conutance of in their Verdiits, 
—_ as namely, Matters in a Foreign County, Cond: 
tions, Records, Releaſes, and the like. 
Of Matters in And, firſt, touching Matters in a Foreigy 
oy County,the Bookof 22 E4.4- 19. is,That upon 
MY the General Ifſuein Decies tantum , the Jury 
may take Conuſance of Mony taken in ano- 
. ther County : The like of 4ſers, but need 
not be thereunto enforced ; Qu. inde, becauk: 
Tranfitory , and not like co Treſpaſs in 
Land; but may not Specially find the Tx 
king in another County. | 
And fo ſeems 1 Af. 16. That they couk 
not find the Death, or a Letter of At 
torney expreſly in another County. Quar: 
tamen. Et vide Bro.2.4. 
The like 7 E4.4-15 & 16. of a Reſignation 
in another County, or a Divorce. | 
And 3 & 4 Mar.Dyer 132. the Fury found 
a Leaſe in Londoy , ant} alledged as an Ex- 
ception. And touching rhe Damage that 
ariſeth in another County by an Ac they 
are bound to find ;z as Battery of the Plain 
tiffs Servants in one County, by reaſon whers 
of he loſt their Service in another County, 
although it be ſo declared. And 
n 


_ ater, "OO A CLE ku —_ 


And by 9 H. 6. 62. in Treſpaſs of Battery, 
or Taking of Goods , the Fury may find him 
Guilty in another Town in the ſame County: 
Otherwiſe'of Treſpaſs Local. 

' But by 2 Ed.3. 11. cannot Expreſly find a 
Tender of Homage in another County, 

And it appeareth 57 H.6. Fitzb. Abridgment, 
Tit. Aſſize 359. that the Fury may Specially 
find a Condition annexed to a Feoffment , ac- 
cording to Littleton : But otherwiſe to a 
Releaſe; but may not find a Waranty, becauſe 
that cannot be without Deed. And in a 
Writ of Right, the Fury may find a Releaſe 
of Right ; but not a Collateral Waranty. 

And ſo is 33 Af. 11. touching a Feoff mens 
upon Condition. 

And ſo 28 Af 17. and1y Af. 20. of a 
Confirmation that doth Enlarge an Eſtate ; 
otherwife not : But not a Releaſe. - 

16 Af. 15. and 43 Af. 41. A Feoffment 
_ in Evidence,the Fury in reſpet of the 

ivery are bound to find ; but may not take 
Conuſance of a Releaſe. 

And by 21 4f. 28. the Jury did find a 
Feoffment upon Condition, not given in Evi- 
dence. 


Then., How the Jary may find a Matter of - 


Record. _ 
See, firſt, 2 H.7.:and 2 H. 4. That if a 
T7 ury find an Utlary, or a Writ of Non Mo« 


leftando, or another Matter of Record , the 


ſame is void. 


Co 


And 


Yet 28 Af. 194 a Verdif found a Recovery, 
X 
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And 26 Aſſ. 5. Verdi found a Fine not 
pleaded, or given in Evidence ſub pede ſigilli 
whereof is a Mirum made in the: Caſe, by 
the Reporter: And ſo the like, the ſame 
Year, Placito 3. upon a Recovery Tound by 
Verdi. | L713 | 
 And26 Af. 2. The Yerdif in an Afﬀlize 
foiind an Arrainder, and the Court there 
took it zl. 

But touching this Learning ſee Newſe's 
and Scholaſtica's Afſize in Plowden's Com- 
mentaries ; where 'tis ſaid, That a Note of 
a Fine, or a Recovery, without the Record it 
ſelf, Sub pede figilli, or the Number-Roll, may 
be given in Evidence , if the Jury will fo 
accept of it : Otherwiſe of Pleading the 


ame. 
. . And ſo holden without doubt upon the 


Spiritual Mat- 
ter, how to be 
found by the 


Jury. 


ſame Book 26 Af. and other Books , That 
the Fury may ; and infome Caſes ought to 
find a Matter of Record, which ſeems, whet 
given in Evidence, Sub pede figilli. 

See more hereof in the Chap. of General 
Iſſue, and Special Evidence, antea. © 


Then, How the Fury ſhall find @ Spiritual 
Matter. ET. 

Firſt, ſee 23 H:3. 9. where a Verdi# in an 
Aſſize found, That: the Father of the Te- 
nant had taken the Order of a Deacon, 
and after Married the Defendants Mother, 


Go 

And 8 Aſſ.5. it washolden, That theJury 
in an Aſſize, may find the Plaintiff or De- 
tendant to be a Baffard; bur if it wer? 
Pleaded, 
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Pleaded , it ſhall be Tried by a Certificate 
from the Biſhop. 

And 29 Aſſ2. A Verdi&in an 4fize found 
2 Divorce ; for that it is not a Matter of 
Record, but a Martter in Fait ; quod nota. 


Then, it appears in 4my Townſends Caſe, Where the Jury 


in Plowden's Commentaries, That if the Jury, _ mad; 
or an Office, find a Special Matter , and Conclute cons 
Conclude contrary, the Court ſhall not in way. 
their Judgment reſpe& the Concluſion , bur 
the Special Matter found ; quod nota. 
And ſo is 28 Aſſ.17. | 
But, as appears, 16 Af. 15. if they find a 
Special Matter, and Conclude according to 
the Law, the Special Matter is waived. 
And ſee 18 Eliz. Dyer 153. The Jury 
found, Quod non Conceſſit prout Def. &c. when 
it ſhould be the Plainciff, and Aſigned in 


Error, 


' Then, In what Caſes the Verdift, varying _—_ _— 
from the Iſue, ſhall be grod, and where ill , and loam. 
for whom the ſame doth find. codwhom 

For which ſee before in this Chapter of 
Verdisin the Diviſion of Special Verdift, and 
in the Chapter of Tſues , where they find 
Pact, or another Day , and the like: And 
ke the Ticles Count or Declaration, and Tra- 
verſe; as alſo the Caſes enſuing, vis. 

36 H. 6. 2. In the Caſe of Nul tiel Record 
pkaded, and a Recegnizance upon Condition 
certified, 


And 
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And 16 Af. 19. it's holden , That upon 
the Ifſue, Nz enfeoffa pas , the Verdi niay 
find a Conditional Feoffment. 

And 3o E4.3.5. the Defendant in Account 
did plead Pleinment Actompt devant A. & B, 
and the Verdict found , That he did Ac- 
count before B.tantum; and a good Verdif | 
for the Defendant; quod nota. ' 

And 21 E4. 4. 10. in Entry, upon the Sta- 
tute of Ric.2, the Verdict upon the General 
Iſue found him guilty of Entry only into 
_ parts of the fame, and good accord: 

_ ingly. 

And 10 H.6.12. in Debt againſt the Heir, 
who pleaded Riens per Diſcent ; to which 
the Plaintiff Replied, A4ſers in Dale, and 
the Verdict found Aſers inS; and a good 
Yerditt, for the Place is not material. 

And 1 Af: 14. if one of the Defendants 
in an Aſjize , be acquitted , yet the Plaintiff 
ſhall have Judgment againſt the other; and 

yet they Pleaded Joyntly to the Plaint, Non 
, Diſſeiſruerumt. | 

See 2 Ed. 3. 49: Brook, Tit. Verdi& 20. 
If Executors plead , Plene adminiſtrawerunt, 
and it be found, That they did fully Admi- MW 7M 
niſter to Ten ſhillings, the Verdi& doth pak i £ 
againſt them, and ſhall anſwer the whole I £ 
Action. Quxre inde. 

And 7 H. 6. 33. the Ifſie was upon the IW Re 
Feoffment of 4. and B. and the Verdi Il (* 
found, That A. did only Enfeoff; and, by W 22 
the Better Opinion, found againſt him that 

doth plead the ſame. Quere inde. 
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And 40 E4.3.35.1f in Debt againſt Two, 
who plead Nor e#f fatum, it be found to 
be the Deed of one of them, and not of 
the other , yet the Plaintiff ſhall Reco- 
Ver. 

And ſee 28 & 29 H.8. Dyer 32. where otic 
Declared in Debt upon a Leaſe of Twenty 
Acres: To which the Defendant pleaded, 
That the Plaintiif Lett the ſame Twenty 
Acres, and Four Acres over, ſans ceo que il 
demiſe les 20 Acres tantum; whereupon they 
were at Iflie , and the Yerdi# found the 
Demiſe only of 21 Acres; and great Doube 
was, for. whom the Yerdi& was found, or 
whether for neither of them , and fo a 
Teofail. 

And fee Dyer 1 & 2 Mar. 115. in Debt 

upon an Ovligation, the Breach of the Con- 
dition was aflign'd in Cutting down Twen- 
ty Oaks, and Iſſue therenpon ; viz. Quod nn 
ſmccidit pradiftas wiginti Quercus , nec earum 
aliquam : And the Jury found , that he Cue 
Twelve, and the Plaintiff had Judg> 
ment. - 
And ſee 22 Eliz. Dyer 267. in an Infor- 
mation of U/#ry the Defendant did plead; 
Quod non habuit aut acceptawit pradichus Oct os 
ginta libra pro Icro, &c. and the Jury found, 
Quod acceptauit quadraginta libras ; Et pro 
Reſid', Non Culpabils ; which was there 
( among other things ) aſſigned for Error, 
and nothing elſe taken notice of. 


Q And 
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Where the Jury 
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And ſee 47 E4. 3.19. One did pray to be 
Reſceived in Default of the Tenant for 
Life, and the Demandant faid, That the 
Tenant had Riens, Priff, and fo at Ifſue; 
and the Verdi found, That neither the 
Tenant, or the Price, had any thing : Where 
holden, That it was found againſt the Prie; 
and the other Matter, Que ils ne unque ount 
Riens, not Material ; quod nota. 

And ſee 36 H. 6. 29 & 3o. If a man in 
Pleading confeſs any thing contrary to his 
Form of Action, his Wric fhall abate ; but 
otherwiſe if the YVerdi& find the ſame. 


Then, Where the Fury find more than their 


find more than Iſſue. 


. Vide 45 E4.3.25. the Defendant in Treſpaſs 
of Battery did plead the General Iflue , and 


& ia the Iflue, 


the Yerditt found the Defendant Guilty the 
day mentioned inthe Declaration, and ano- 
ther day alſo, ad dampnum decem librarum ; 
and good, for intended the Aſfault did con- 


__ rinue. 


And 26 Af. 35. the Verdi& did find, that 
the Plaintiff in the A/ize, was ſeifed and 
diſſeiſed , but no Diſſeiſor named, and the 
Writ did abate, although not pleaded. 

But 39 H.6.13. in Mordanceſtor the Defen- 
dant did plead a Bar , which was found 
againſt him ; and the Jury enquiring fur- 
ther of the Points of the Writ, did find 
againſt the Plaintiff ; and yet Judgment 
given for him, becauſe there the Points of 
the Writ ought not to beenquired of. 


And 


A. a_ a .--<- 
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And ſee 7 H6.8,9,20. if the Verdi& found 
the Iſſue, and more; as the Iſſue there being 


. upon a Diſcent , do find the ſame, and a 


Continual Claim , that, as to the Continual 
Claim, is Surpluſage. 

And ſo 39 E4.3.38:the Plaintiff didCount 
in Annuity by Preſcription , which was Tra- 
verſed by the Defendant , and the Verditt 
found for the Plaintiff,and alſo Riens arrear , 
and Holden, as to that Surpluſage. 

The like 13 Afſ.4. in an Aſiſe of Rent the 
Defendant made Default, and the Plaintiff, 
to aſcertain the Count made Title to a 
Rent-Service, and the Jury found a Rent by 
Preſcription, and yet the Plaintiff Reco- 
vered ; quod nota. | 

And 13 Af[2. in an Afizeby F.S. Clerk ; 
the Verdi found , That he was Prebend, 
Nient noſm ; and the Aſize did abate. 


See more hereof in the Diviſion , imme- 
diately before the laſt Caſe. 


And, Is ſome Caſes the Verdif# found for the Verdict for the 
Plaintiff, and yet he ſhall be Barred. —_—_— = 
As 40 Aff. 6. in a Mortdanceftor all the _y 


Points of the Writ found for the Plaintitf, 
and yet he was Barred for this Reaſon ; for 
although he was Heir to his Father , yet 
becauſe his Elder Brother by the Half-Blood 
did Enter, he was Barred. 


Q z - Then 
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Where the Jury Then, Where the Jury give divers Ver- 

give divers difts. 

OO As Mich. 23 & 4 Eliz. Dyer 204. To part 
they gave a Verdict at the Bar for the 
Plainciff, and being Remanded to enquire 
of the reſt, came again and changed that 
Verdi&, and with the reſt gave for the De- 
tendant. | 

So in Sander's Quid Furis clamat , more 

ſtrongly, where the firſt was but a Private 
Verditt ; quod nota. 


Verdi muſt be And know, That every Verdilt , unleſs by 
by 12, except J/rit to Inquire of Damages, ought. to be by 
by Writof  Tyelve. 

4 And therefore 41 Af: 1. a Verdict taken 
at the Aflizes by Eleven, when the Twelfth 
would not agree,'twas holden zl, and a new 
Venire facias awarded, and ſo the Original 
ſtood ; quod nota. 

Where ſaid , That the Juſtices ought to 
have carried them in Carts ; and by other 
Authority, The Juftices may Fine ſuch a Jury 
for their Obſtinacy, after Examination. 

Verdi de bens And Obſerve , That if a Prote&ion be 

Eſe. laid at the Afſizes , and the Juſtices doubt, 

whether the ſame do lye, or not, they may 
take the Verdict de bene Eſſe ; as 35H. 6.58. 
and other Books are. 


= _— 1 Then, Where the Verditt ſhall be woid in 
nay 4; *q part, or in the whole; or where a Repleader, 


pare, or a and a ScIre facias de novo. 
Jeofail. 


Se8 
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- See the Caſes before in this Chapter of 
Verdift, eſpecially in the Diviſjon of Special 
Verdict; or where it doth vary, or is con- 
trary to the Iſſue, | 

And ſee afterwards in Mi[demeancur of the 
Jury, and the ſame Caſe of 41 4. of the 
Verdi by Eleven; and 2 & 3 Mar. Dyer 
132. a Doubt only moved, Whether a 
Verdi ſhall be void in the Whole, or 
nor, 


And, Laſtly, Where the Miſdemeanour of Miſdemeanour 
the Fury, or one of them, ſhall make the Verdict *% *b* Jury, 
ill, _ yt _ 
See Brook in the Title of Verdif ; as 
namely 20 H. 75.3. where all of them did 
Eat before they did Commune of the Ver- 
dic, at their own Coſts,and the Verdict good; 
but if at the Cs of the Party for whom 
they found, then #// ; otherwile nor.. : 

Where its ſaid allo , Thar in reſpect of 
Neceſſity or Sickneſs, one or more of them 
may Eat, or Drink. 

And accordingly is 14 H. 7. 29. where 
the Jury , at the Nifs prizs, by realon of a 
ſudden Tempeſt departing from the: Bar, 
one of them entrred into an Houſe, where 
he drank at the Requeſt of a Stranger ; 
that told him, The Earl of Kent's Part was 
better 3 as well for that the Verdict was 
found againſt the Earl of Kent , as that the | 
Matter was not ſhewed in time before Ver- 

di& ; but it was Caule ſufficient to Fine the 


Juror. | 
Q 3 The 
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The like of an Eſcrow delivered to one 
of the Jurors.,&c. 

And accordingly is 24 E4.3.24. the Juſtice 
at Ni prius being informed , 'That the She. 
riff had let the Jury go at large, to Eat and 


\ Drink, Refuſed the Verdi, Fined the Jury 


and the Sheriff, and awarded a New V/enire 
facias for Trial of the Cauie. 

Yet fee 14 H. 7. 1. where, in the 
Common-Pleas, the Jury found for the Plain- 
tiff, and yer the Defendant had a New 
Venire facias ; for that the Jurors, after their 
Charge, did Eat and Drink, and Diſallowed 
the firſt Verdict, 

And it appears in Welden and Elkingtor's 
Caſe, in Plowden?s Commentaries , That one 
of the Furors was Fined , for having a Box 
of Marmalade about him ; but the Verdi& 
not avoided : But after a Privy Verdi, as is 
2 H.4-21. and 5 E4.4.6.1. and at their own 
Expences , the Jury are ſuffered to Eat and 
Drink together, until,6&c. | 
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CHAP. XI. 
Of Judgments. 


Ext in Order, We ſhall Treat of Fudg- 7250 Judg: 
ments. 
And, Firſt, touching the Form of a Fudg- 
ment, Tee 3 H. 4. 2. That whether the Plea 
be to the Writ, Count, or in Bar, and 
Judgment thereupon to be given for the 
Defendant, that the Words of the Fudg- 
; ment are all one, and ſhall be. Expeunded 
either Peremptory to other Actions ; or 


e 

x otherwiſe , as the Matter of the faid Plea 
X doth require, 

s As if one doth Demur upon the Count, 


1 the Judgment ſhall be, Eo quod Inſufficiens eſt 
q in Lege Quer nichil Caviat fer Breve : Or 
| Generally, Nizchil Capiat per Breve ( five 
Billam, ) Et quod Defend” Eat fine die; and 
ſhall, as before , in another Action be Pe- 
remptory, or not , as the Caſe of the firſt 
Plea requireth. 
And 3H. 4. 11. In Debt in Londen , the 
' Defendant pleaded a Foreign Plea, and 7udg- 
ment was given for the Plaintiff , Qzod Quer” 
) ſequatur ad Communem Legem , Et quod Def. 
eat ſine die; and there, in a New Action 
doubred, whether this Judgment might bo 
pleaded in Bar. | 


Q 4 And 
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And 3 H. 4. 18,'in that Caſe the 7uds- 

ment is recited to be , Quod Quer* nichil Ca- 

iat per Breve, Et quod Def. Eat ſine die; 

quod nota. ki | 


What Day In *the next place, What Day Judgment 

Judgment ſhall ſha}/ be given. 

be given. For which ſee 9g 4/11. That it ſhall not 
be given until the Fourth Day; and if a Writ 
of Attamt bears Date before the ſaid Fourth 
Day, it ſhall abate, : 


Where, 5.e. in Then, Where Fudgment ſhall be given. 
what Comt For which fee 21 H. 7. 35. where its ſaid, 
4%. ——_—_—__ Thar if an Office Traverſed in the Chancery, 
$" be ſent into the Common-Pleas to be Tried, 
the Judgment ſhall be given there , becauſe 
the one Court and the other is coram 

Rege. | | 

And 6 Aſ/4- 16, That if an Afize upon 
a Foreign Releaſe pleaded , be Adjourned to 
be Tried i» Banco, and found for the Plain- 
tiff ; if hewill Releaſe his Damage, he may 
have Judgment there : Otherwiſe, it ſhall be 

Remanded to Inquire of Damages. 


Cauſes tq Fay Then ſhall be ſhewn, What be Cauſes to 
Judgment. ſtay Fudgment. 1 

As 11 H.4. 10. and 19 H.6. to. If the 

Court think the Damages given to be too 

great (as the Caſes were there in Treſpaſs 

and Kepleyin ) the Court may Fay Fuadg- 

ment, until the Plaintiff have Releaſed part 


of the Damages *@ 


And 
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yet thereof, and of an Infant, lett doubtful, 
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And ſo 11 H.4.17. where, after Verdig&, 
it did appear by Examination, that one of 
the Parties had delivered an Eſcrow] to the 
Jurors. 

And ſo 11 H.4.71.If it appear by Matter 
of Record, That the Land is in the King's 
Hands. | | 
' And 39E4. 2. 55. The Court upon Diſ- 
cretion did tay Fudgment , becauſe, it was 
ſuppoſed the Action to be brought by Co- 
Vin, | 


'Then, Where Fudgment ſball be Final. Je%gmgnt final. 
It appears 26 H.8.8. That before the Miſe 

is joyned in a Wric of Right, or where the 

Tenant in that Action Voucheth, no Fudg- 

ent ſhall be final againſt the Vouchee. 

' Yet ſee 44 E4.3. Bro. Fudgment 45. A Feme 

Covert was Received, and did Joyn the 

Miſe, and Judgment final given againſt her ; 
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9 E4.4.16. 
See Fitzhb. Nat. Brevium, in his Writ of 
Right, | parents | 
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Then, Where the Plaintiff may have Judg- os ol 


ment for part, and Relinquiſh for the reſt. have Tudement 
rel which ſee, firſt, 47 7. where the for = nd 

Plaintitf in Debt did Count part upon a relinquiſh the 

Leaſe of Land in Londen, and parc of other *# 

Land: As to the firſt , they were at Iſſue 

in London: ; and to the reſt , at Iſſue alſo to 

be Tried in a Foreign County ; and the 

firſt Iflue found for the Plaintiff ad damp- 
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did Relinquiſh the other Iflue , and prayed 
Taudgment tor that, and hadit. 

And in the like Caſe 32 H.6. 4. the Plain. 
tiff demanded Judgment of that Debt found, 
and Damages, and Relinquiſhed his Coſts 
until the other Verdict found. 

And ſo ſeems 3 H6. 37. and 42 E9. 3. 25. 
In Debt, part upon an Obligation , and part 
upon a Contra@ : As. to the Obligation the 
Defendant did Confeſs, and to the other the 
Plaintiff was Nonſuit, and yet had Judg- 
ment for the other. 

And 5o E4. 3. 11. in Treſpaſs againſt Two, 
if the one of them be Attainted before the 
other appears, the Plaintiff ſhall not haye 
Judgment againſt him before the other 
appear and Plead alſo; except he will Re: 
leaſe againſt the ;other. 

And ſo 45 E4.3.3. Where one of the De- 
fendants in Treſpaſs doth make default. 

And 36 H.6.13. the Defendant in Debt, 
as to Parcel pleaded tout Temps prift, and to 
the reſt Nzl debet; where its ſaid , That the 
Plaintiff may have Judgment of the Parcel 
confelt Maintenant , and of the Damages , 
for the Court may Tax the ſame ; but Ceſe 
Executio quouſque, becauſe of the Cofts. 

But 22 H. 6.45. if in Debt the Defendant 
plead to the Iſſue for Part, and a Nil dicit to 
the Refidue; as to the ſame the Plaintiff 
' ſhall have Judgment. preſently ; but as to 
the Damages, he ſhall ftay until the other 
Iſſue be Tried, although it be in Caſes where 
Damages oughtto be ſevered. 


But 


+ 
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But ſee 5 Ed. 4. 108. where in Treſpaſs 
againft Baron and Ferve, the Baron did plead 
Neon Culpabilis, and the Feme a Foreign Plea; 
whereupon Iſſue was taken, that was a 
Feofail 3 the Plaintiff cannot relinquiſh the 
fame , and Pray Fudgment againſt the Huſ- 
band, becauſe the Damages are not to be 
ſevered ; but the Husband ſhall have advan- 
tage or diſadyantage of the Verdi& of his 
Wife, if the Ifſue were good, 

Soif 'Two other perſons in iy plead 
ſeyerally, and the one of the Verdict a 
Feofail, becauſe of the Entirety of the Da- 
mages: Otherwiſe , if the Defendants were 


ſevered in the Proceſs, Pleading, or Demur- 


rer. 

And in Treſpaſs againſt Two, who plead 
Non Culp', the Plaintiff cannot fever his 
Judgment, but his Execution ; and he muſt 
have Judgment before the Releaſe. 

And 5 E4.4.124. it appears, That if divers 
Pleas be pleaded, and one of them goeth to 
the Whole, the Plaintiff may Releaſe that 
for doubt of the Sequel. 

And ſee 15 E4. 4. 25 & 26. That if in 
Treſpaſs againſt Three, one maketh default, 
and the other pleadeth a Plea chat goeth to 
the Whole, the Plaintiff may pray his Judg- 
ment againſt him that made Defauk , and 
Relinquiſh againſt the other. 


Then 
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Two Judgments Then,Of Two Fudgments in one Aflion. 


ww one Action. 


Where Judg- 
ment ſhall be 
with Ce/ſer 
Executto. 


As 36 H.6.2& 2. by Priſot,in Raviſhment 
of a Ward, the Judgment ſhall be <f Da- 
mages with the Body ; and if the Sheriff Re. 
turn, That the Heir is married, the Plaintitf 
ſhall have a Scire facies for the greater Da- 
mages; and upon that he ſhall have another 
Fudgment and Execucion. 

Thetike by him in Detinue , and alſo in 
Deb: againſt Executors; where in the one 
Caſe, if the Sheriff Return, That they are 
oft, and in the other a Devaſtavit, the Plain- 
tiff ſhall have a New Scire facias, and have 
Judgment de bonz proprics. Quzare, For, ac- 
cording to Litzleton, the firſt Judgment ſhall 
be Conditional, viz. De recover les biens ou 
Gard,e&c. Et ſrc. | 

And fo is 22 H.6.41. in Detinue, according 
to Littleton. | 


And, Where the Plaintiff ſhall hawe Tuds- 
ment, but Execution ſhall ceaſe. 

See 24 Ed.3.61.in Dower, of Rent granted 
to Ceaſe during the Nonage of the Heir. 

Alſo in Perkins ; and there likewiſe,where 
Dower is brought, and a Term in being before 
the Marriage. , 

And lee 15 Ed.4.11.& 2. or 4 Ed. 3. 42. 
in Treſpaſs againſt Three, they all plead Non 
Culp' as to part ; and quoad reid? plead a 
Gift of the Goods,and Tſſue thereupon; and 
at the I\i/; pris ewo make Default, and a 
third pleads a Concord, puis darrein Continu- 
ance, and prayed the Tſne might be Tried 
againſt the ewo by Default ; for _ no 

ontt- 
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Continuance can be made of it, they being 
abſent ; and if not Tried now, *twill be Dif- 
continued. 

Objeced, That goes but to Part, and there 
5 now a Plea which goes to the Whole, 
which is to be Tried firſt : For if that be 
againſt the Plaintiff, tho* he ſhould have 
Verdi on the other, he can have no Judg- 
ment. 

But for the Inconveniency , and for that 
this Plea to the Whole comes after the 
Venire facias, and the other was before, 
therefore *twas Tried ; but if both had 
been before the Yenire facias , it could not 
have been; and 'twas found for the Plaintiff, 
and Judgment was had with a Ceſſer Executio 
till the other was Tried ; for the Concord was 
laid in another County. So the Plaintiff Re- 
leaſed to him, and took Execution , tho' the 
Judgment was on the firſt Plea, 
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what. 
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CHAP. XII. 


Of Executions. 


Xecution is the laſt Perfortnance of an 
At, as of a Judgment in a Suit, 

viz, Where Judgment is given in any Action, 
'That the Plaintiff ſhall Recover the Land, 
Debt, or Damages, as the Caſe is ; and where 
a Writ is awarded to put him in Poſſeſſion, 
or to do ſome other thing whereby the 
Plaintiff may be the better ſatisfied his Debt 
or Damages, that is called a Writ of Exe 
cution; and when he hath the Poſſeflion of 
the Land he ſues for, or is paid off his 
Debt or Damages , or hath-the Body of the 
Defendant awarded to Priſon, then he hath 


Execution. 


And where the Plea is in an Inferiour 


Court, as County-Court,Hundred-Court,or Court- 
Baron, and they defer Execution in favour of 


either Party, or other Cauſe, then the Party 


may have a Writ de Executione Fudicii. 

Vide Co.Lib.6.fol. 87.4. Where is ſaid to be 
two ſorts of Executions, the one final,, the 
other with a quouſque, tending to an End. 

An Execution final , is that which makes 
Mony of the Defendant's Goods, or Extends 
his Lands, and delivers them to the Plaintiff, 
which he accepts in Satisfaction, and is the 
End of the Suit, and all that the King's Writ 
Commands to be done. 

Th 
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The other Execution , with a Queuſque, is 
tending to an End, but not final ; as in the 
Caſe of a Capias ad Satzfaciendum,gc, which 
3s not final, but the Body of the Party is to 
be taken,to the intent to ſatisfie the Plaintiff ; 
and his Impriſonment is not abſolute, but 
until the ſame be performed. 

And by C. Lib. 8. 141. the Method of ob- 
taining thele Executions, are by certain Fudi- 
cial Writs , ſome of which are againſt the 
Perſon, ſome of them againſt the Goods and 
Chatiels, ſome of them againſt the Lands, 
and ſome againſt the Body, Goods, and Lands. 

And by Co. ubi ſupre , 'The Execation for 
Debt, is Fourfold : 


1. Of Good, only, 'by Piers facias. 

2. Of the Moiety of Lands, by Elegir. 

2. Upona Statute, Or Recognizance. 

oy" the Body, by Capias ad Satisfacign- 
un. 


Then, Touching Executions upon Tudements aut whom 


Writs of Capias ad Satisfaciendum, 

Firſt, Shall be declared againſt what Per- 
fon an Execution will lye by Capiaz. 

As namely, 26 H.8. 7. Not againſt an 4b- 
bot ; but upon a Teftatum, the Plaintiff may 
have an Elezgir into another County : 
Otherwiſe of a Knight ; the like as an Abbor, 
of a Biſhop, Duke, &c. if it be not upon a 
Reſcous, or other Contempt, as 11 #.4.15. and 
other Books are. 


And 


Capias will Iye. 
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In what Caſes 
Execution may 
be had by 
Capiae. 


Marims,tc. of Pleading. 


And »by Co. Lib. 8.141. & Lib. 5.88. & 
Lib.6. 53. & Lib. 3. 12. Magna Charts 2. 15, 
Weſtm.2.11. This Writ of Execution may not 
- be had againſt a Duke, Earl, or Baron, or 
their Wives, but in ſome Special Caſes; nor 
againſt an Heir, or an Executor, but in ſome 
eſpecial Caſes. | 


Then, In what Ations, and other Caſes, Exe 
cution may be had by Capias. 

See, firſt, 324. H. 6. and 48 E4. 3. Bro. 12, 
That in Scire facias upon a Recognizance,no 
Capias. | 

Yet 7 H.4- 34 granted for the King in a 
Recognizance for the Peace. 

Nor againſt Executors, in whoſe hands 
Aſſets were found, if not (as it ſeems) upon a 
Deva#tavit Retuyn'd. 

See more touching Executions againſt Exe- 
cutors in that ſpecial Title Devaſtavit, in 
Brook's Abridg ment. 

 Andin 4z E4.3.11. if one Recover in a 
Altion upon the Caſe againſt an Heftler, becauſz 
he is not charged upon a Wrong, but a Laches, 
no Execution lieth by Captas. | 

The like in an Action uponthe Statute of 
Hue and Cry. 

And ſo is 42 Af. 17. in the Caſe of ar 
Hoſt ler , alrhough there was a Capias in the 
Mean Proceſs, | 

But 2 H.4.6. and Roll, Abridg. 898. one in 
Dower did Recover Damages, and could not 
have Execution of them by Capias\, becauſe 
no Copies in the Mean Proceſs. 

And ſo 11 H.7.15.inan Afize. as 

n 
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And 7 H.6. 45. No Execution by Capias 
againſt one not Party to the Writz as there, 
where, upon Ifſue in Detinue found againſt 
the Garniſhee, the Plaintiff recoveret the 


' Thing againſt the Defendant, and Damages 


againſt the Garniſhee, and could not have 
Execution of the Damages by Capias. 


And Note this Difference, 40 Ev. 3. 25. 
That in Detinue of a Bag or Box of 
Writings, Execution lieth by Capiat: 
Otherwiſe if there be one or more 
Writings in Certain ; quod Nota. 


Vide Pluis in Bro. Tit. Capias and Procels, 
Court Baron, Antient Demeaſn, Statute 
Merchant, &*c. | 

And yer as appears, 11 H. 7. 15. In an 
Afiſe, where no Execution by Capras lieth 
againſt the Party for the Damages; yet if the 
Diſſeifin be found to have been' with force, 


and the Party to be taken by Capias pro Fine, Execution by 
{ either within or after the year, as the ſaid C-pias pro 
Book is ) he ſhall remain in Execution for the **: 


Party, Quod Nota, Et quere inde. 

Ando is 7 H. 4.39, & 40. Not menti- 
oning whether the Capias were within the 
year or after; for in all other Caſes the dit- 
ference is taken, where the: Defendant is 
taken within the . year upon the Capios pro 
Fine, and where after : 

For in Fitz. Nat. Br. 141. In the one 
Caſe he ſhall remain in Execution without 
the Plaintitfs Requeſt, and in the other not, 
altho* he do requeſt the ſame. 
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In what Caſes 
Execution may 
be had by 
Capi, 
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Andby Co. Lib. 8.141. & Lib. 5.88. & 
Lib.6. 5 3. & Lib. 3. 12. Magna Charte 2. 15, 
Weſtm.2.11. This Writ of Execution may not 
be had againſt a Duke, Earl, or Baron, or 
their Wives, but in ſome Special Cales; nor 
againſt an Heir, or an Executor, but in ſome 
eſpecial Caſes. | 


Then, In what Ations, and other Caſes, Exe+ 
cution may be had by Capias. 

See, firſt, 234 H.6. and 48 Ed. 3. Bro. 12, 
That in Scire facias upon a Recognizance,no 
Capias. 

Yet 7 H.4- 34 granted for the King in a 
Recognizance for the Peace. 

Nor againſt Executors, in whoſe hands 
Aſſets were found, if not (as it ſeems) upon a 
Deva#tavit Return'd. 

See more touching Executions againſt Exe- 
cutors in that ſpecial Title Devaſtavit, in 
Brook's Abridgment. 

_ Andin 4z E4.3.11. if one Recover in ar 
Altion upon the Caſe againſt an Heſftler, becauſe 
he is not charged upon a Wrong, but a Laches, 
no Execution lieth by Capias. 

The like inan Action upon the Statute of 
Hue and Cry. | | 

And ſo is 42 Af. 17. in the Caſe of an 
Hoſtler , although there was a Capias in the 
Mean Proceſs, | 

But 2 7.4.6. and Roll. Abridg. 898. one in 
Dower did Recover Damages, and could not 
have Execution of them by Capiar), becauſe 
no Capias in the Mean Proceſs. 

And ſo 11 Z.7.15.inan A/ize. Fey 

n 
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And 7 H.6. 45. No Execution by Capias 
againſt one not Party to the Writ; as there, 
where, upon Iflue in Derinue found againſt 
the Garniſhee, the Plaintiff recoveretl the 


' Thing againſt the Defendant, and Damages 


againſt che Garniſhee, and could not have 
Execution of the Damages by Capias. 


And Note this Difference, 4.0 Ew. 3. 25. 
That in Detinue of a Bag or Box of 
Writings, Execution lieth by Capies: 
Otherwiſe if there be one or more 
Writings in Certain ; quod Nota. 


Vide Pluis in Bro. Tit. Capias and Procels, 
Court Baron, Antient Demeaſn, Statute 
Merchant, &*c. | | 

And yer as appears, 11 H. 7. 15. In an 
Afiſe, where no Execution by Capias lieth 
againſt the Party for the Damages; yet if the 
Diſleifin be found to have been' with force, 


and the Party to be taken by Capias pro Fine, Execution by 
{ either within or after the year, as the ſaid Capias pro 
Book is ) he ſhall remain in Execution for the ©'**: 


Party, Quod Neta, Et quere inde. 


Ando is 7 H. 4. 39, & 40. Not menti- | 


oning whether the Capias were within the 
year or after ; for in all other Caſes the dif- 
ference is taken, where the Defendant is 
taken within the - year upon the Cafius pro 
Fine, and where after : 

For in Fitz. Nat. By. 141. In the one 


Caſe he ſhall remain in Executiow Without - 


the Plaintitfs Requeſt, and in the other not, 
alctho* he do requeſt the ſame. 
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requeſt of the Plaintiff could not be detained 
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- And 7 H.6. 5. Somewhat doubtful, if the 
Plaintiff requeſt not the fame. 

But 5 H.4. 4 is clear without requeſt of 
the Plaintiff, becauſe the words of the Writ 
are, Ad Reſpondend* tam Nobis quam Parti. 

And ſee 14 H. 7. 15. and 15 H.7.5.In 
an Afſliſe, where the Diſleifin was found with 
Force, and the Record removed, and the 
Defendant taken pro Fine Regis within the 
year; yet could not remain in Execution at 
the requeſt of the Party, becauſe there he 
could not have Execution without Scire Fa- 
C125: 

And ſo is 1 H.4. 20. When it is after the 
Year, orinthe time of another King. 

But as appears 11 Ed. 4. 67. This is no 
Execution for the Party, but athis Election; 
for alcho*, as the Caſe was there, he was 
diſcharged by conſent of the Plainciff upon 
Recognizance given ; yet the Plaintiff had 
at his Pleaſure a new Execution. 

And fo is 4 Edw. 4. 165. But more doubted, 
whether there the Gaoler may let him go 
at large by the Commandment of the King, 
and it ſeems there that he cannot. 

And 22 Af. 74. One taken pro Fine Regt: 
upon a Diſſeifin, found Pledges pro Fine, and 
there ſaid, Thar he ſhould not go at large, 
if the Plaintiif requeſt him to-be in Executi- 
ON ; quod nota. 

And fee the Book of 14 H. 7. 28. That 
after a Fieri Facias awarded, and. not re- 
turned, the Defendant was taken within the 
year upon the Capias pro Fine, and at the 


CY 
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for his Execution, but found Pledges for the 
Fine,and went at large: Otherwiſe if the Scire 
Facias had been returned Nichil; quod nota. 

Vide Rolls Abridgment, fol. gol. Where 
ſaid, Thar if one be condemned for a Fine 
to the King, and Damages to the Party, in 
an Action where a Capias lies in the Original, 
and he is taken by Capias pro Fine at the 
ſuit of the King, and afcer ſutfered to eſcape, 
the Parry Plaintiff may have Execution by 
Fieri Facias or Elegit, or he may ſue the She- 
riff for an Eſcape. 

Vide March*s Reports, Caſe $6. Where one 
is impriſoned for the Kings Fine, and upon 
an Habeas Corpas it is returned, That he is 
in Execution alfo - for the Damages of the 
Party, it ſhall be intended at the Prayer of 
the Party. 

But by 13 H.7.6. If one be taken by 
Capias pro Fine, in ſuch a Caſe wherein he 
ſhall be ſaid co be in Execution for the 
Plaintiff alſo, and he do after ſue Execution 
againſt the Defendant by Fieri Facias, or Ele- 
git; in thac Caſethe Defendants Body is dil- 
charged from Execution as to the Plaincitf. 


Vide Mores Reporrs, Caſe 172, and Leo- Capias Utla- 
nards Reports, Firlt Part, 51. Where G. re-gatun, 


covers in Debt in the Common Pleas, and 
upon Error the Judgment was atfhrmed, 
and he had Proceſs of Outlawry, and the 
Party was taken upon the Capias Utlagatum, 
within the year after the Judgment, upon 
Procefs continued, withour Diſcontinuance 
againſt him: And it was held thar he ſhould 
be in Execution withour any Prayer for ir, 
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and without Scire Facias, becauſe the Pro: 
ceſs was continued ; and tho' the Original 
Judgment were in another Court, and that 
after the year he might have a Scire Facias. 

But if one be taken at the Suit of the 
King pro Fine Regis, after the year upon 
Proceſs continued, he ſhall be in Execution 
for the Ring, but not without Prayer. 

But if the Defendant be raken pro Fine 
Regis in a Suit wherein no Capzias lies, nor 
Capias ad Satisfaciendum will lie tor the Party ; 
yet in that Caſe upon the Prayer of the 
Party Plaintiff, he ſhall be in Execution for 
him, but not without Prayer. 

And ſee Dyer, fol. 306. Where ſaid, That 
in all Caſes generally where the Plaintiff 
may have a Capias ad ſatisfactendum in the 
Suit, and the Defendant is taken by a Ca- 
pias pro Fine, or a Capias Utlagatum after 
Judgment, there the Defendant ſhall be in 
Execution preſently at the Suit of the Party 
alſo, without any Prayer or Motion to the 
Court: And in Caſe where he may have a 
Fieri Facias, and no Capias ad ſatisfacien- 
dum, as in Aﬀile, Rediffcifin or the like, 
and the Party is taken by a Capias pro Fine, 
and Committed to-Priſon at the Kings Suit; 
In all theſe Caſes upon a Prayer, and Mo 
ving the Court, the Defendant ſhall be 


in Execution for the Party alſo, but not. 


without Prayer; and in Caſe where the 
Plaintiff hath a Judgment, and doth ſurceale 
his time, ſo that now he cannot have Exe- 
cution by Capias ad ſatisfaciendum, or Piert 


Facias without a Scire Facias : In theſe Calty 
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-upon Judgments by Courſe of the Common 7/97 by Cap:2s, 
Law, were only Fieri Fac and Capias, as 


firſt Remedy was given by the Statute of 
Weftm? 2. cap. 19. Which 1s, If a man reco- 


Ele&ion- to have a Fieri Facias de Terris & 


.omnia Bona & Catalla ( Debitoris) Exceptis 
 Bobus & Aﬀris Caruca, quouſq; Debitum fuit 
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if the Defendant , after- this, happen to he 
taken by a Capias pro Fine for the King, or 
by a Capias Utlagatum after Judgment, he 
ſhall not be in Execution for the Plaintiff 
without Prayer, or Moving the Court. 
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In the next place ſhall be ſhewn, Where 
Execution ſhall be had by Capias, Fieri Facias 
or Elepit. 
And, firft, you ought to know , That Where Execu- 


Fi. Fa. or El:» 


namely in Treſpaſs or Indifments ; where 


Proceſs of Outlawry, Fieri Fac? or Capias at 
the Election of the Plaintiff 5 and where no 
Proceſs of ' Outlawry, only Fieri. Facias ; until 


ver Debt or Damages, it ſhall be at his 


Catalls, or the Sheriff ſhall-deliver to him 


levat” per Rationabil' Precium & Extent?, and 
: he be Oufted, he ſhall have 4ſiſe and Re- 
iſſeiſon. 

—_ after in the ſame Statute, Cap. 4.7. 
De hijs que Recordat” ſunt like Execution given 
upon Recegnizances ; upon which have been 
divers Caſes in the Law of great Learning 

ut ſince that time, as namely 50 Edw. 3.4. 
n Decies tantum the Elegit was Returned 
Nichil, and afterwards the Defendant was 
taken by Capias pro Fine, and by the better 
Opinion could not ſtay in the Execytion for 
the Party, K 3: And 
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And by 5 Edw. 4. 41.19 H. 6. & 30 Ed 
3. in Bro. 93. Aﬀer an Elegit awarded and 
returned Nichil, no Execntion by C apias. 

And ſee 13 Eliz. Dyer 299. That after an 
Elegit the Plaintiff could not have Debt. 

But as 21 H. 7. 19. after one Elegit re- 
turned Nicki, the Plaintiff may have ano- 
ther. 

But by all the Books, if the Writ of Ele 
git had not been returned at all, then the 
Plaintiff might have a New Execution by Fi 
eri Facias or Capias, as appears by 17 Ed.4.4- 
where before the return of the Elegit the 


year did Elapſe, and after the Plainriff had 


a Scire Facias and a Capias. 
And 42 Edw. 2. 11. after divers Writs of 
Fieri Facias upon Continuance, one was re- 
turned Nichil, and the Plaintiff had ſeveral 
Elegits in divers Counties. ee ay 

And by 45 E4. 3. 19. after a Fieri Facias 

returned Nicki, a Capias was awarded. 

And 19 E4.4. 3. after Execution by Fieri 
Facias of part, the Plaintiff had a Capias for 
the Reſt ; and ſo is 18 Ed.4.12. 

But by 22 4. 43. the Body being in Ex- 
ecution, no further Execution ſhall be by 
Elegit or Fieri Factas. THe | 

And by 15 H.7. 14,& 15. after a Capias 
one ſhall not have an Elegit, no more than 
a Capias after an Elegit. | 

So that hereupon, and by Fitzh. Nat.Bre- 
wium it appears, That after a Fieri Facias 
executed in part, or not executed, the Plain- 
tiff ſhall have either Capias or Elegit ; but 
it he betake himſelf either to Capias or ry 
- F an 
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and thoſe Writs be returned, he muſt fill 
keep to the ſame,and to no other Execution ; 
quod nota. 

See more of this in Brook Title Elegir. 

See allo Dyer 4 & 5. Mariz 162. How 
the Plaintiff Recovering 401. againſt one 
that hath Land in divers Counties, may, di- 
viding his Debt, or intirely, have ſeveral 
Elepits. 

But by Hobart 58. There may notbe two 
ſeveral how of Executions out an once, but 
' one after another, 

Yer Idems fo. 2, If one Elegit be ſued out, 
and entred of Record, tho' the Plaintiff ger 
nothing by it, yet he ſhall never haveother 
Execution till ſomething be found, and no 


man will Record the Execution till he find 


ſomewhat. 

Vide Yelwertons Reports, fo. 52,, Where ſaid, 
That if a man be raken upon a wrong Writ 
of Execution, tho' it be returned Executed, 
yet becauſe he in 'Truth never was in Exe- 
cution, a new Capias may iſſue que againſt 
bim. 

And Idew 180. Where Goods are taken 
in Execution in another County , upon a 
Teftatum returned, That the Defendant Nulla 
babet Bona, &fc. in London, where the Adti- 
on was Tied, bur in the County of B. 
where the Goods were taken, which is falſe, 
the Execution ſhall be avoided, and the 
Party reſtored to his Goods again, 


R 4 
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But by Moor, Caſe 428. though the Court 
grant an Erroneous Execution, yet that will 
not excuſe the Sheriff where there 1s an 
Eſcape. | | | 

Yet by Hetley, Rep. 157. Where the She- 
riff upon a Fieri Facias takes a part .of the 
Defendants Goods in Execution, and delji- 
vers them to the Plaintiff; and they be ta- 
ken from him, he ſhall have Execution de 
FOU0., + ; 

And by Popham in his Reports, fo. 2.06. 
one may be diſcharged out of Execution by 
word only, as where one is in Execution at 
my Suit, and I bid the Sheriff let him go, 
this is a good diſcharge. Sg 

tJnon Eſcave, FYide Dyer, 306. Where ſaid, That in all 

. Upon Eicape, | | . | 

Sheriff charga- Caſes, where the Law doth once adjudge a 

ble in Debr or Defendant to be in Execution at the Suit of 

Caſe, the Plaintiff, if the Sheriff ſuffer him to 
eſcape, he ſhall be chargeable to the Plain- 
cif for the ſame in an Action of Debt, or 
boa Cn: 

Yet by” Pophams 4. if he be taken in a 

Fieſh Purſuit, Freſh Purſuit, tho' in another County, by 
that he ſhall be in Execution again. | 

' And by Ce. lib. 3. 71. where the Sheriffs of 
London at the going out of their Office, by 
Indenture did deliver R. in Execution to the 
New Sheriffs; and he being in Execution at 
the Suit of C. and D. did make his Eſcape. 
D. only is named, C. ſues the Eſcape, and had 

Old Sherifs Judgment ; and held that B. was not in Ex- 

mult give 12 ecution of the Old or new Sheriffs, and, 

he rey that the Old gre to. give notice to the New 
ecution,  Sveeriffs of them in Execution, tho they be = 

Record ; 
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Record; and the Priſoners are in Cuſtody of 
the Old Sheriffs, tho? out of Office, till de- 
livered to New ; and-if the Old Sheriffs die, 
the New muſt take notice of them at their 
Peril ; and the Priſoners are in Cuſtody of 


the Law, between the death of the Old 


and che coming in of, the New Sheriffs. 
But ſee Co. lib. 4. Blomfields Caſe, where 
two were bound jointly and feverally by 


Bond, both ſued and condemned, and taken 


in Execution, the one eſcaped, the other 
brought an Audits Qwuerels; and held nor 
to lie. 

Vide Rolls Abridgment, 904, Where ſaid, 
That if A. be taken in Execution on a Ca- 
pias ad Satisfaciendym at the Suit of B. and 
eſcape from the Sheriff, and no return is 
made of the Writ, nor is the Writ filed , or 


any Record made of the Award of the Ca-. 


pias; B. may have a Scire Facias againſt A. 
and thereupon what Execution he will. 

And ſee More, Caſe 1177. and Hob. 55, 
& 56. Fofter and Fackſons Caſe, If the De- 
tendant die in Execution, this is a diſcharge 
of the Execution for ever, as an Eſcape is: 
Yet Co. bib. 5.86. contra. 

But by Heb. 59. If two be bound jointly 
and ſeverally to me, and I ſue them jointly, 
I may have a Capras againſt them both, and 
the Death or Eſcape of the one ſhall not dif- 
charge the other : But I may not have a 
Capias againſt one, and another kind of Ex- 
ecution againſt the other, when I ſue them 
jointly : But when I ſue them ſeverally, L 
may: ſever them in their ſeveral kinds of Ex- 
ecution 
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' ecution ; but yet fo, as if a very ſatisfaction 
be had of one, or againſt the Sheriff upon 
the Eſcape of one, the other may be relie. 
ved by Audita Querela 

But if a _=_ ad Satisfaciendum be had 
againſt one of them in this Caſe, fo as there 
is ſuch an Execution as is a Satisfaction, no 
other can be had againft him, or his Heir 
or Executor, if he dies, here none may be 
had againſt either of the others : For where 
the Law gives three or four kinds of Execu. 
tion by way of Choice, and the Plaimiff 
chooſeth a Capias ad ſatisfaciendum, and the 
Defendants Body is taken thereupon, it can- 
not be for part as in a Fieri Facias. 

Vide Anderſon, Part 1. Caſe 166. Where 
the Plaintiff ſued a Capias ad Satisfaciendum 
againſt one of the County of C. that was 
brought into Court in Cuſtody of the She. 
riff, where the Plaintiff was preſent, and 
being asked by the Conre, whether he would 
pray, that the Priſoner might be committed 
to tho Fleet, anſwered, that he would not. 

And this he-did becauſe the Priſoner was 
poor, and not able to pay, and had eſcaped 
out of the Sheriffs Cuſtody, againſt whom, 
he ſaid, he intended to bring his Action; 
and thereupon the Court diſcharged him 
of his Execution, not committing him to 
the Fleet, nor leaving him in the Cuſtody 
of the Sheriff, becauſe the Sheriff did not 


pray It, | 


Then 
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Then, as tothe Force of an Elegit. 


ce >= og. 


See Weſt mm. 2. cap. I8. Dyer 206, 335- Ca lts Force, 


lib. 7. 49. &+ lib. 4. 67, 68. Fitzh. Nat. Brew? 
48. Plowd. 224. 178. 2 H.4. 14. Bulſtrode 
part 2. 93, 99. Lane 20. That upon an Ele- 
git the Sheriff is ro make Execution of a 
moiety or one half of all the Houſes, Lands, 
Meadows, Paſtures, Rents, Reverſions and 
Herediraments, whereof, and wherein the 
Defendant at the time of the. Judgment had, 
or after had any ſole Eſtate, or Intereſt, in 
Fee, Tail, or for Life, into whoſe hands ſo- 
ever the ſame do afterwards come. 

So alſo, if the Husband and Wife do hold 
Lands for their two Lives, they are Exten- 
dable upon this Writ. 

But a Right only to Land, an Annuity, 
Copyhold-land, the Land the Husband holds 
in Right of his Wife in Fee, or for Life,*is 
not Extendable after her Death, nor hable 
to Execution. 

| And all the Goods and Chattels, except 
only the Beafts of the Plow, which the De- 
fendant hath, or at time of Execution had, 
are liable to Execution on this Writ, as on 
a Fiers Facias : But no Goods and Chattels 
really, and Bona Fide made away before 
Execution, are liable to be taken upon this 
Writ. | | | 

Vide Heb. 57. An Elegit may be ſued of 
Lands in Ancient Demeſn, 
| And 9«6idem, it may be ſued afrer a Capias 
or Fieri Facias both, and after a Capias ro: 
turned no eſt inventus. _ 

it 
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Execution 4- 
gainſt Bail or 
Mainprife. 


Mainhpernars, 
what ? 
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* But by 13 H.7. 1 G.lib. 5.87. 25H. 7. 
15. 33H.6. 47. 23 H. 8.9. 1g H. 6. 4. & 


17 Ed. 44 after an Elegit ſued out and re. 
turned, the Plaintiff may not have a Capias 
ad Satisfaciendum, or a Fiers Facias ; but he 
muſt have an Alias Elegit, or an Elegit in 
another County. . | 

And by Hob. ubi ſupra, 'The Plaintiff may 
have an Alias Elegit, or an Elegit in diver 
Counties, one after another. 

And Idem 58. An Elegit may be had for 
a Reſidue after a part is levied by a Fieri Fa 
cigs 5, and if upon the Elegit nothing be ta. 
ken but Goods, which are not enough, the 
Plaintiff may have a Fieri Facias. 

But ibidem Dubitatur, whether if a Leaſe 
of Lands for three years be taken, which is 
not. enough, if now the Elegit be. Perem: 


ptory. : 


| Then ought to be known, How @ man; 
Bail, or Mainpriſe ſhall be had in Execution or 

diſcharged. IT 
For which fee, firſt, 47 Edw. 3. 25. & 
26. That Mainpernors are there taken but to 
obſerve the day, that is to fay, They are 
ſuch Perſons as do- take or - receive a man 
into-Friendly Cuſtody, that otherwile is, or 
might be Committed to Priſon, upon fecu- 
rity given by them for his forth-coming or 
appearance, at the day aſſigned, or return 
of the Writ, or Proceſs: So that he that is 
Mainpriſed, is always ſaid to be at large, and 
go at his own liberty; not of Ward, at: 
rer the day is ſet to Mainpriſe, until the ay 
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of appearance, by reaſon of Summons, or 
otherwile. 


Bur it: is otherwiſe, where a man is let pail, wha: ? 


to Bail to four or two Perſons by a Judge till 
ſuch a day, for there he is always account. 
ed by Law to be in their Ward or Cuſtody 
for the time. | 

And they may, if they will, keep him in 
Ward or Priſon all the time, or otherwiſe 
at thetr pleaſure; fo that he that is ſo Bail- 
ed, ſhall not be ſaid by the Law to be at 
large, or at his own liberty. 

For, as before, 47 E4. 3. in Treſpaſs the 

Defendant coming in by Capias found Main- 
pernors, and had a Superſedeas, and at the 
day appeared, and made an Attorney, and 
the Mainpernors diſcharged : But Experience 
s otherwiſe at this day, for the Mainper- 
ns now anſwer the Execution in defaulr 
of the Principal. 
' And8. H. 4. 21. three :Perſons brought a 
Homine Replegiando, and found Mainpernors 
to proſecute with Effe&, where ſaid, That 
if they fail, the Defendant ſhall have Ex- 
ecution againſt the Mainpernors. 

And > #. 4. 6. an Inqueſt did paſs againft 
the Defendant, who was demanded, and 
came not, and his Mainternors awarded to 
Prifon , quod nota, Quaere tamen inde, for 
by experience at this day, no Execution 
can be had againſt the Mainpernors, unlef; 
ſome Writ of Execution be recurned againſt 
the Principal, Nichil, or Non eft Inventas, 
and the Bail or Mainpriſe be diſcharged up- 
on the bringing in of the Principal, —_ 

ang- 
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-hanging the Plea, or after Judgment before 


Execution ; for after Execution is once had 
againſt the Bail or Maimpernors, the Princi- 
pal is diſcharged; Quare tamen inde. 

And this Bail may be atter diſcharged, as 
by death of the Principal, Demiſe of the 
Kine, ec. 

And as 32 H. 8. Brock Tit. Mainpriſe, If a 
Record be removed out of London by a 
Writ of Priviledge, alcho? the ſame be af. 
ter Remanded by Procedendo, yet the Main- 

ernors are dilcharged. 

1 he like where Judgment 15 to Replead, 
and the Plaintiff makes a New Declaration; 
But if che Priviledge were never allowed, 
then it is otherwiſe, as it ſeems 31 Z. 8. Pro 
cedendo 13 and Surety in Brook 28. 

See likewiſe 38 H. 6. 4. 12. Where one 
having cauſe of Priviledge in the Court of 
Common Pleas, was Arreſted in Londey, and 
drawn into Plea in one of the Sheriffs Courts 
there, and before Judgment he delivered a 
Superſedeas to the Inferior Court, yet they 
proceeded to Judgment, and the Party was 
raken in Execution, and brought by Ha 
beas Corpws in the Court of Common Pleas, 
and the Court awarded, That the Party 
ſhould be diſcharged of the Execution. 

Vide Co. Rep. lib. 5. fol. 50. If rhe Princi- 
pal upon a Special Bail do not pay the Mo- 
ny , or render his Body, after Judgment, 
in diſcharge of hi; Bail,then (and nor before) 
Execution is to be had againſt the Bail. 


And 
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And ſee Goldesbroughs Rep. fol. 175. Where 
ſaid, That Execution may not be ſued ouc 
againſt the Bail, cill a Defaule be recurned 
againſt the Principal. 

But by Hob. 116. If the Bail be in Execu- 
tion, and a Writ of Error be brought, the 
Court may not diſcharge him. 

Vide Touch. Prec. 64. If a Capias be award- 
ed, and returned »0n eſt inventus againſt the 
Principal, and the Bail bring him not in, 
if the Principal die, altho' there be no 
Scire Facias againit the Bail, yet the Bail is 
chargable ; fos tho* the Court will excuſe 
the Bail, yet the Bail if they bring in the 
Principal before the return of the ſecond 
Scire Hates, this is ex gratia Cie, and not 
of neceſſity, 

And Mich. 14 Facobi in C. B. The Caſe 
was, That Judgment was given againſt one 
in the King's Bench, upon whick he was in 
Execution, and had another Judgment a- 
againſt him in the Common Pleas; in which 
Court, the Sureties to ſave their Bail, brought 
him to Bar by Habeas Corpus to render his 
Body ; but, before that, he had brought a 
Writ of Error in the King's Bench to re- 
verſe the Judgment in the Common Pleas ; 
but the Record was nor removed: In this 
Caſe the Court ſaid, © That when a Man 
*comes in to ſave his Bail, he ſhall not be 
* Committed, if the Party do not pray it ; 
© but when Error is brought, before that he 
© be in Execution, it is a Swperſedeas, fo that 
*they cannot Commit him at the Prayer of 
* the Party. 

And 
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' And Waller, Prenqary, ſaid , © That the 
© Bail is to render the Principals Body in 
© Execution, 1ſo that the Plaintiff may have 
© it in Execution ; but here he cannot,in re- 
© oard a Writ of Error 13 brought, and there- 
© fore the Bail ſhall be diſcharged. 

Vide Latch's Rep. fol. 192, 193. One had 
Judgment in Debt in the Common Pleas 
againſt the Defendant, and there, after the 
year, without any Scire Pacias took out a 
Capias againſt him, and Arreſted him ; and 
upon this he brought Error in the King's 
Bench, where the Judgment was affirmed; 
whereupon he was diſcharged, and the 
Plaintiff crook him again by a Capias ad Sa- 
t#faciendum, without any Scire Facias out of 
the King's Bench; 2nd there this difference 
was taken, where one is lawfully taken in 
Execution, and after diſcharged by Writ of 
Error, upon which Judgment is affirmed; 
there a New Capias will not lie againſt him, 
but Execution ſhall go out a_ 
ties, unleſs he will render himſelf; but other- 
wiſe, where one was never lawfully in Exe- 
cution, when theJudgment is reverſed, there 
he may be taken again. 

Vide Rolls Abridgment 888, If in Debt a- 
gainſt F.S. two become Bail for him, and 
the Plaintiff Recover, and the Proceſs con- 
tinued till Judgment againſt the Bail, Exe- 
cution may be againſt either of the Bail, 
without naming the other. 


And 


the Sure- 
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And, Idem 896. he may have Execution 
again!t one of the Bail at one time , and 
me have Execution againſt another of the 
Bai 

But, Idem 897. if a man have once Execu- 
tios againſt che Bail , he may never afcer 
have Execution againſt the Principal : Or, if 
once againſt the Principal, never after a- 
gainſt the Bail. | 

And, Ildew ibid. if the King Recover in 
a Scire facias , On a Recopnizance acknow- 
ledged in Chancery, he can have no Execu- 
tion againſt the Body : But a Capias lies on 
a Judgment in a Scire facias on a Recogni- 
zance acknowledged by the Bail, in an 
Action in the Kings-Bench., 

But no Capias will lyeupon a Judgment in 
a Scire facias, On a Recognizance acknow- 
ledged by the Bail in the Common: Pleas ; but 
there an Action of Debt will lye upon the 
Recognizance. 

So, if the Bail, in an Inferiour Curt, enter 
into a Recognizance, That if the Principal 
pay not the Damages and Coſts recovered, 
or render himſelf to Priſon; Tunc Concedit 
the Damages and Coſts, de terrs & catallis 
ſuis Ievari ad opus Querents, no Cavias will 
lye upon this Recognizaxce. 

So, neither for the Plaintiff in Detimuz, to 
recover Damages againit the Garniſhee, be- 
cauſe (as by 7 H.6. 45. before-ciced ) not 
party to the Writ. ok 

So, if an Infericar Court be held by Char- 
ter, and the Bail chere Enter into Recogni- 


zance, no Capias will lye for this. | 
S But 
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But by Hobart 2 84. Abridged by Rolls 898. 
If the Principal, after Judgment, render his 
Body in Court in Exonerationem Manucapto- 
rum, and the Plaintiff doth not take him in 
Execution, and this is Entred of Record (as 
ic muſt be) the Plaintiff may after this Take 
_ in Execution by Capias ad ſatisfacien- 

1s 

And, Idem $899. if A. Recover againſt B. 
in the Kings- Bench, Damages and Colts, and 
upon this hath Judgment againſt the Bail, 
after Scire facias ; and after B. and the Bail 
joyn in a Writ of Error upon the Statute, in 
the Exchequer-Chamber, and while this is 
Tranſatted, the Year and Day is Elapſed; 
in this Caſe, the Court of Kings-Bench may 
grant Execution: For it is a void Writ of 
Error, and as if none had been brought. , 

And, Idem 891. if a Recognizance of 
Bail be taken by a Judge of the Kings 
Bench at Serjeants-Inn in London, upon an 
Original brought in London , and it be Cer- 
tied and Inrolled in the Kings-Bench; it 
ſeems it may be extended in London or Mid- 
dleſex. 


In the next place we ſhall Conſider,}hert | 
Execution may be had by Scire facias, and | 
where it may be had withont. 

And, firſt, as to the Writ of Scire faciar 
aught to be known, That Execution muſt be 
had within a Year of the Fudgment ; other- 
wiſe it cannot be taken out, till there be firſt 
ſued out a Scire facias , which is a Wri 

Fudicial going out of a Record, and _ 
| wnere 
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Ch. 12: Of Executions. 


where otte hath recovered Debt or Dama- 


3s in the Kings Court, and he ſuech notto 
ave Execution within the Year and Day, he 
muſt have his Writ to warn the Party , and 
if the Party comes not, or if he comes and 
ſays nothing in diſcharge or ſtay of the 
| Execution, then the Plaintiff ſhall have a 
ritof Fieri facias, to Command the She- 
riff ro levy the Debt or Damages of the 
Defendant's Goods. | 

Or, whiere the Proceſs is a Capias, he may 
have another Writ of Execution, called a Ca- 
_ ad [atufaciendum , to Take and Impri- 
on. the Body of the Defentlant, rill he 
fatisfie the Party, Plaintiff. 

And ſo on a Fueen to Recover Lands; 
if the Plainti do not ſue out Exec#i 0:8 
within the Year afterfthe Fadgmer: . he 
may not have Execation till he have 1irit 
Summoned the Defendant to ſhew Caules 
wc Execution ſhould not be 111d againit 
im. a | 
And if the Defendant cannot be found 
tpon Summons, or cannot, or doth not 
ſhew Cauſe, why Execution ſhould ant be 
made, then a ſecond Fudgmert is awarded, 
That Execution be done upon the firſ# Fu z- 

ment. 

And here (by Co.t In/.290. and Dyer 148.) 
this Writ of Scire facies being Entred , the 
Tenant or Defendant may thereunto plead 
any Matter accruing after che Judgment, as 
Releaſe, Outlawry ; &c. to prevent the Exe- 


en; 1001; 
S x But 


259 


7 ” OP © > 5.1) bot ttt adARS 4. 14%. IT 3g 43 MNNLE 
» . ” - ; i * . b Sx ey = Mo . < + oY, PS. I a Wa. > pe” 2-24 
+, WIN ws - Ws... ut : d ” 0 _- rp 44G - — a Ta -* 
net dre ens © - — x : ——— ET IDES — 
= J " Y - - tae > w_ Fr Io - ” ay + woes i: 
ODEO TIES ISS. X-—- 4 22525 m2 I SIDES a REES RS ; 
—_— - na rage —— - _ - —_ _ 


Marims,fc. of Pleading. 


But it appears by Old Natura Brev. 163. 
Dyer 270,271. Hobart 56, & 57. Cro. 1 Part 
185. Bulftr.2 Part 230. Lane 16. Finch's 
Ley 477. That if the Plaintiff ſue out Exe- 
cation within the Year, he. may Continue 
the Fudgment after the Year, without Scire 

actas. 

ſ Bur fee Fitzberhert's Natura Brevium, Tit. 
Scire fa, and Brook's Abridgment 134. by 
which ( as alſo by divers other Books) it 
appears, That Execution may be had within 
the Year againſt a Party to the Judgment, 
without a Scire facias; but otherwiſe, if the 
Record be removed into another Court. 

And with theſe Authorities doth agree 
14& 15H.7. And it appears alſo there, 
That the Near ſhall not be accounted from 
the Time of the Recognizance, but only from 
the Time of the Payment. 

And, 23 H.8. ibid. 119. if one Recover in 
Annuity, a Fieri facias ſhall go out within the 
Year, and after Scire fac infinjte , becauſe 
Executory. 

And with this agrees Bro. 2. $. where ſaid, 
That if one Recover in a Writ of Annuity, 
he may have a Fiert facias of the Arrerages 
| Incurred within the Year, and a Scire facias 
after, as oft as the Annuity is behind, and no 
Writ of Annuity after. And in every Scire 
fac in which he Recovers, after the firit 
Judgment, he ſhall have Execution of the 
Arrerages within the Year , by Freri facias. 


And 
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Ch.12. Of Executſons, 


* Andi1 H.4. 34. Bre. 119. after Judgment 
had in Annuity , the Plaintiff after a Scire 
fac may have a Fieri fac”, to levy it as it 
becomes due. | 

And 21 Ed4.1, & 2. if Rent be granted 
by Fine, the Party may have a Scire fac in 
Infinitum (as before in Annuity, or) as in Co- 
venant upon Covenant, as one Recovering 
in Treſpaſs may bring a New Action. 

And 22 H.6.15. Bro.54. one Condemned 
in the Common-Pleas, and in Execution , At- 
tainted after in an Aſize, Remanded alfo 
thither, and could not be Committed there, 
= that Execution alſo, without Pro- 
cels. En 

And ſeq 39 £4. 3. 15. Bro.122. One had a 
Scire fac, to Execute a Judgment in a Pre- 
cipe quod reddat, and Execution thereupon by 
Defaultz and afcer furmized to the Court, 
Thar the Perſon againſt whom he had his 
Writ of Scire fac and Judgment, was not 
Tenant, but one B. againſt whom he had 
agother Scire fac' ; quod nota. 


And Note , by the Book of 22H. 6. 11, 
&- 12. That at the Common Law, until 
the Statute of Weſtw.z. De hiis quay. 
If one had Recovered in Debt, and 
taken out no Scire fac within the year, 
he was obliged after the year to take 
out a New Writ of Debt. | 


And ſee by the Book of 5 Ed. 4. and Ex- 
perience, That where a Scire fac' is had 
upon a Judgmentgthere ſhall be no Execution 

S 3 without 
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Marims,tc. of Pleading. 


without a Garniſh, (z. e. giving Notice, or 
Warning to the Party) or two Nichils re- 
turned. | 

Vide 19 Ed. 4. 5. where faid , That inal 
Caſes where the Heir, Executor, or Admi- 
niſtrator may ſue to have an Execution of 
any thing recovered by the Anceſtor , Te- 
ſtator, &c. he muſt firſt have a Scire facias 
againſt the Party againſt whom the Judg- 
ment is had, to warn him to ſhew Cauſe, 
why Execution may not be had for him 
againſt the Defendant; and then if he ei- 
ther make Default , or at his Appearance 
cannot ſhew good Cauſe , why Execution 
ſhould not be had againſt him , Execution 
ſhall be awarded for the Plaintiff,as it ſhould 
have been for him under whom he claimed. 

Vide Rol's Abridg.890. If one recover Da- 
mages of A. whereof part 1s levied by a 
Fiers facias, but not all, and A. dies; the 
Plaintiff may have a Scire faf againſt the 
Heir at his Election. 

And, Idem goo. a Scire facias lies upon a 
Recognizance (if the Conuſor be dead ) 
againſt the Heir in general, ar againſt 7. S. 
pon and Heir of the Conuſor, without ſuing 
of the Ter-Tenants, for he ſhall have no 
Contribution againſt the Ter-Tenants. 

And ſee Dyer 208. If a Judgment be had 
againſt one that hath Land, who dies, and 
the Land diſcends to his Heir, after a Scire 
facias had, he may have Execution of this 
Land in the Heirs hands , by Elegit againſt 


him. 
$2 Vide 
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Ch. 12. Df Executions. | 

Vide Co.Lib.5. $88. If a Judgment be had 
in the Commey-Pleas, and removed from 
thence by Writ of Error into the Kings- 
Bench, and there confirmed withinthe year; 
the Plaintiff may have the ſame kind of 
Execution in that Court,as he might havehad 
in the Common-Pleas,without any Scire facias. 

But by Hob. 196, 197.where the firſt Action 
15 laid, there the Execution mult be by Scire 
faciav,if it be had. 

Vide Godbolt 76. where W. had Judgment 
in Debt, in the Common-Pleas, againſt F. and 
after the Year, without Scire facias, took out 
a Capias againſt him, and Arreſted him ; 
whereupon he brought Error upon the Judg- 
ment in the Kings-Bench , where the Judg- 
ment was affirmed , and F. was diſcharged. 
FW. took him again by an Alias Ca. ſa. with- 
out any Scire fac out of the Kings-Bench, 
= upon that the Sheriff returned a C 


ep. 
et was Moved, He might be diſcharged, fr Vide Tit. Errey, 
Diviſton 1. 


that having been once jn Execution in the 
Common-Pleas, and ſet at liberty,by Sureties, 
in the Ki»g5-Bench,upona Writ of Error, he 
ought not to be taken again: But deny?d by 
the Court, For there ſaid, That one being 
in Execution, and diſcharged by Privilege, 
may bein Execution again. 

But 16 #.7. 2. and 21 E4. 4. 67., as alſo 
$H.7.10, & 12. contra. 

Vide Cro. 1 Part 334. where Judgment 
was had in Debt by Husband and Wife, for 
the Debt of the Wife , as Adminiſtratrix of 
her former Husband , and after Judgment 
and before Execution the Wife died; the 

S 4 Husband 
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Martims,gc. of Pleading. 


Husband brought a Scire facias, and Scire fect 
being Returned , had Judgment by Nichil 
dicit;and held,the Scire fac? ought not to have 
been brought by the Husband ; bur being 
done , the Judgment thereupon, though 
Erroneous, muſt ſtand, till Reverſed by 


Erroy. 


Next, we ſhall conſider, What Plea or Mat- 
ter will ſtay Execution. 

For which ſee firſt 10 H. 6. 6. That in 
Debt, or Scire fac upon a Judgment , or Re- 
diſſeiſin, no Plea that the Defendant hath 
Error hanging of the firſt Judgment. 

And fo is 37 H. 6. 16. in a Scire facias in 
the Common-Pleas after the Record removed, 
until it be Reverſed : For its there ſaid, that 
*ris but Tenorem Recordi removed, and that 
if nothing be done in the Kings-Bench upon 
Error, or the Judgment be affirmed, then 
at the Election of the Plaintiff in the firſt 


Judgment, he may have Execution in the 


Common-Pleas; quare tamen. 

Bur 19 H.6.7, & 8. if the Record be not 
removed, or the Party be not delay'd , the 
Courr uſeth to grant Execution , notwith- 
ſtanding Error. 

And ſo 7 H. 6. 42. if the Plaintiff in Er- 
ror do not ſue out a Superſedcas, Execution 
ſhall be granted, notwithſtanding his Writ 
of Error be allowed. 

But 4. 4.6.31. no Debr, or Scire fac, after 
the Record be removed by Error, unleſs for 
a Nomine pzn& inthe Annuity. | 


Seg 


Ch.1z. Of Executions. 


See more hereof afterwards, in the Title 
Error, 


Next, What other Pleas one ſhall hawe in Pleas in Bar of 


2.65 


Bar of Execution. Execution. 


See Brook 6. in Abridging the Caſe of 
20H. 6. a good Plea, That formerly the 
Sheriff by another Writ levied the Mony, 
or took the Body in Execution, although 
the Writ was not Returned. 

And ſo 21 H.6.5. where alſo 37 H.8. and 


19 Ed. 3. are Vouched ſomewhat ditfer- 


ng. 

The like 44 Ed. 3. 18 in a-Scire fac upon 
Arrerages of Annuity ; although there, 
Payment, Or Riens arrere, be no Plea. 

Vide Dyer 344. If a Judgment be againſt 
an Heir by Nizchil dicit,in an Aion againſt 
him on the Deed of his Anceſtor , on a 
Stire fac*, he' cannot plead Riens per Diſcent 
at the time of the Writ brought ; buc 
Execution ſhall be againſt him of his own 
Lands by Elegir. | 

And fee Godbolt 79. where Judgment was 
given On an Obligation of 4.001. and a 
Scire fac? was lued on the ſame Judgment 
for 3ool]. and the Party did not echnow- 
kdge, that he had received the other 100 1. 
and held, That the Scire fac ſhould nor 
Abate , and that he ſhould have Execu- 
tion. 

But Hy More, Caſe 693. ina Scire fac? on 
2 Recognizance, Joyntenancy will Abate 
the Writ, 

Vide 
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Barims,tc. of Pleading. 


Vide Noy 14.3. where A. recovered againft 


B.in Debt, and afterwards brought a Scire 
fac), To which B. pleaded , That A. was 
Outlawed, and held a good Plea , if he be 
Outlawed after the Plea in Bar pleaded in 
the Action of Debt. 

Bat otherwiſe it is if he be Outlawed 
before; for then B. might have pleaded 
that in Bar of the firſt Action. 

And it was ſaid there , That the Mony 
being in Court, if the King's Counſel pray 
tohave it for the King , they muſt ſhew the 
Outlawry ſub pede Sigilli, and he muſt con- 
fs\s himſelf the Party Outlawed. . 

And ſee Godbolt 96. where Debt was upon 
3 Recovery in a Scire fac? in Londen, on a 
Recognizance taken in the Chamber of 


London; and it was not ſhewed, That it 


was a Court of Record, and that they had 
been uſed to take Recognizances : And Ex- 
ception was taken to it, and Caſes put, That 
though a fudgment were void , yet Execu- 
tion might be by Scire fac, and the party 
might not plead that in a Writ of Er- 
ror. 
And this difference was taken, where Exe- 
cution was ſued on ſuch a Judgment , and 
Debt brought upon it ; and held, tho? Debt 
might not be brought on ſuch a Judgment, 
yet, That upon a voidable Judgment a man 
ſhould recover, and might take out Execu- 
tion, and that it ſhould ſtand pood until the 
Judgment were Reverſed. | 


And 


” 


Ch.1z: Of Executions. 


And ſee 240. Caſe 672. where ſaid , That 
in a Scire fac to have Execution, it is a 
good Plea to ſay, 'Fhat the Plaintiff hath 
aſhgned the Damages to the King , tho' the 
King hath not levied them ; 1o that the 
Sheriff hath levied them by Fieri fag, tha” 
he hath not Returned the Writ. - 

By Co. Lib. 8. fo. 12. if one pleads a Plea 
to a Scire facias , unto which the Plaintiff 
demurs , the Defendant may joyn in De- 
murrer, and plead over part of a Statute 
ad Informandum Curiam, 

By 1 Gro, 65, 66. The Plaintiff ſhall nor, 
after Iſſue, find a Faulc in his own Pleadings, 
and take advantage thereof: As in a Scire fac? 
againſt an Adminiſtrator, darance Mimori 
eEtate Executors ;, the Defendant pleads , 
Plene Adminiftravit ſpecially : The Plaintiff 
Replies; Quod Devaſtapit , but doth not ſay 
Lux Devattavic ; but the Iſſue was, Quod 
pedigns AB. (the Adminiſtrator ) now De» 
vaſtavit ; and it was found for the Defen- 
dant: Upon which ic was moved in Arreſt 
of Judgment by the Plaintiff, and alledged 
for Cauſe, That it is not faid in the Repli- 
cation , who Devaſtavit , and ſo might be 
the Executor under Age; /ed, non allocatur, 
for the Plaintiff ſhall not take advantage of 
a Faulc in his own Replication after Iſſue. 

And with this agrees 1 Cro.135.where ſaid, 
That the Plaintiff , after Verdict ſhall take 
no advantage of his own ill Declara- 
tion, 
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Martms,4c. of Pleading. 
Vide 1 Cro.39. Ce.Lib.5.39.6. Lib.7.4,6. Lib. 


Vale Mo. Caſe 11. fo. 58. where an Exe- 
cutor pleads to a Scire facias upon a Judg. 
ment againſt him , Plene adminiſtravit jour 
del Brief purchaſe, and ill, for he might have 
paid Specialties before. 

The like, if he had pleaded Nulle bona 
temps del mort le Teſtator, ou unque puis ; but 
the Plaintiff loſt the advantage he might 
have made of that ill Plea, by taking Itlue. 


Where there be ſeveral Defendants, they 
muſt joyn in Dilatories, tho' they may ſever 
in Pleas to the firſt Action. 

As Paſch.26 H.8.Pl.7. where a Scire facias 
was brought againſt Two, for Damages 
recovered in Aſize by Three ; one of the 
Defendants pleaded, That one of the Plain: 
riffs ſuggeſted by the Writ, to be dead, was 
alive at rhe time the Scire facias was brought; 
and the other Defendant pleaded, That 
another of the Plaintiffs ſuppoſed by the 
Writ to be alive, isdead; and 0: For they 
ought to Joyn in their Pleas to the Scire 
facias, becauſe they are Dilatories 3 tho' there 
ſaid, they might have ſevered in their Pleas 
at ficft co the Writ or Action. 

Bur AMich.7 H.7. Pl. 8. Mich. 10 H.7. Pl.6, 
and Mich, 12 H. 7. Pl.3. one Imparls , and 
the other demands the View in a Pracipe 
quod reddat : Quare tamen de hoc. 


Then, 
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Then, of the Venditioni Exponas. Vanditions 
If the Sheriff Return Ouod cepit bong <*P""a- 
ad Valenciam, Et quod non invenit Emptores, 
the ſame Writ of Venditioni Exponus is to be 
awarded out. 
Touching which ſee 34. H. 6. 36. wheres 
the Sheriff did Return, That the Goods 
were not taken by him , but by his Prede- 
ceſſor, Et ideo venditioni exponere non poruit ; 
and thereupon a Diftringas nuper Vic' was 
awarded : See the Form thereof .in Brook 
II, 
And ſee Cro. 1 Part 567, 568. where the 
Sheriff took Goods on a Fieri facias , and 
before Sale the Record was removed by 
Error, and a Superſedeas awarded ; and yet 
upon Cepit bona return®d by the Sheriff, a 
Venditioni Exponas was awarded. | 
And by Telverton 6. If one recover Debt 
on an Obligation, and delivers a Fiers facias 
to the Sheritf, ro levy the ſame, and the 
Defendant brings a W rit of Error upon the 
Judgment, and hath a Super/ſedeas upon it to 
the Sheriff ; here ſo much Goods as the She- 
riff took by virtue of the Fjeri facies, before 
the Superſedeas came to him, ſhall be liable 
to ſatisfie the Plaintiff, and a Verdition: Ex- 
povas ſhall go out upon it : But after the 
Superſedeas comes to the Sheriff, he muſt not 
proceed upon it. 
And by Dyer 363. If che Sheriff Return 
upon a Fieri facias — Qued cepit bona, & non 
invenit Emptores , or delay to deliver the Wale 
Goods, the Plainciff ſhall have a Vendition- Wd 
Exponas to compel him to fell the _ | W j-l| 
an 
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270 


|  Bakximsgc.of Pleading. 
and bring in the Mony: But if he Return, 
That the Goods were taken by his Prede. 


ceſſor, the Plaintiff may have a Di#tringa;- 


#uper Vie, to Command the former Sheriff 
to ſell the Goods, and bring in the Mo- 
ny. 


Returned on a Fieri facias, —— Nonz invenit 


 Empiores, the Plaintiff cannot have a Capiet 


ad [atufaciendum, or ar _ Ow 

Vide Co.Lib 5.90; If the Sheriff levy Mony 
on Execution , and give it to the Plaintiff, 
tho? he Return not the Wric, yet the Exe- 
cution is good: And the Sheriff ought to 
uſe his utmoſt Endeayour to levy the Mony 
on a Fieri fac? upon the Defendant's Goods 
and Chattels, and for that purpoſe to En. 
quire after them; and it behoves the Plain- 
tiff co Enquire alſo, and ſearch diligently 
if he can find any ; and upon finding them; 
to give Notice to the Sheriff, who ex Offcio 


- isto take and fell chem, if he can ; other- 


" 


wiſe he muſt be Impowered by a Venditioni 
Exponas; by virtue whereof he may {ell 
them , and give the Plaintiff his Mo- 
ny. 
But by Yelverton 4:4. If the Sheriff do 
ſeize the Defendant's Goods on a Fieri far, 
the Property is not altered ; yer the Sheriff 
may not ſell them without a Yenaitions Ex- 
pongs, where he hath made no Return of 
his Writ, and is out of his Office, 


Theth 


But by Ce:Lib.'3. 12. after the Sheriff hath | 
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Then, Touching Execution againſt a Clerk. Clericar ene. 

If the Sheriff Return, Clericws eff Benefics- /c/9%- 
ts upon a Fieri fac?, then ſhall be awarded 
a Writ to the Biſhop, to Sequeſter his Spiri- 
tual Promotion. See thereof 13 H. 4. A- 
bridged by Brook, Pl.38. 

But that ſeems upon the Return of Nulle 
habet bens, &c. See hereof more in Brook, 

Proceſs 2. 

And ſee 21 E4.'3. 7. Bro. 44. That if the Wherethe De- 
Party Condemned be. preſent in Court at fendant may 
any time within the Year and the Day, and , 1 menny 
deny not, but that he is the ſame Party , the Zhou procety 
Court, at the Requeſt of the Plaintiff may 
Commut him in Execution : Otherwiſe,after 
the Year and the Day ; quod nora. 

And ſo 2t E4. 4. 13. if the Defendant be 
preſent in Court at the Judgment. 

See alſo accordingly,Dyer 2 & 3 Eliz.1 83, 

183. and 14E/iz.306. . 

And ſee more hereof in Bro. Tit. Office de 
Court. 

And fee 21 EJ. 3. 29. where, upon 'a Re. Of Executions 
turn of 'a Writ of Execution upon a4 Statute ws wg " 
Merchant Returned Nichil , the Plaintiff did 
ſurmize, That the Lands did lye in the 
Cinque Ports, and had a Wric of Execution 
to the Gnſtableof the Ports. g 

And ſee 1 E4. 4 10. for Lands in Dur- In Dutham:. 
bam. | 

And by 22 Af 12. Execution ſhall be in In Court Ba- 
Curt Baron, but by Diſtreſs; as in a Return "1 - 
Irreplegiable. 

Yer 38 E4.3.3. tometh otherwite, 
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Of the Sheriffs 


Marims,ac. of Pleading. 


ood ſo ſemeth 7 H. 4. Abridged by Bro. 
Pl.2.6. 
And ſee 18 E4. 4. 4. and Co. 5 Part 93. 


Breaking. open That if the Sheriff do make Execution upon 


a Door, or 
Cheſt, to do 
Execution, 


Franchiſe. 


a Fieri facias, or otherwiſe, at che Suit of a 
Common Perſon, and break open his Houte, 
Door, or Cheſt, Treſpaſs doth lye againſt 
him, for Breaking of his Houſe , Door, or 
Cheſt, although the Execution will be good; 
fieri non debet faftum walet. 

Yet by 18 E4.1. Abridged by Fitzberbert, 
Tit. Execution 1.52. The Sheriff may break 
Door or Cheſt to do Execution ; for other- 
wiſe th Plaintiff ſhall loſe the Effe& of his 
Suit. 

And 11H. 4. 7, & 9. if the Sheriff enter 
into a Franchiſe, and do Execution, the ſame 
is good according to the Rule above; and 
yet he is a Treſpaſſor to the Lord of the 
the Franchiſe , who may have an Adtion of 
Treſpaſs upon the Caſe againſt him, for In- 
Iringing his Liberty. But if a Bailitf of a 


Franchiſe do any ſuch Execution withou 


his Franchiſe, that will be void. 

And by 40 E4.3. 21, &+ 22. The Sheriff 
in Execution of Dower of Rent cannot 
drive the Beaſts from the Ground, although 
he may deliver Execution by the Beaſts, a 
Clod, or Bough. 

But upon a Capias Utlagatum, or a Capras 
for Felony, the Officer may break open the 
Doors. | 

Otherwiſe (as it ſeemeth ) not, although 
the Execution be a Non omittas propter ali- 
quam Libertatem, 2 

ut 


Ch.1t2. Of Executions. 


But the Sheriff, or his Under-Offticer, may 
(as it ſeemeth) upon any Capias, Enter into 
any mans Ground, or Houſe open, to Arreſt 
any man that he ſeeth Enter ; and if his 
Priſoner Eſcape, may follow and break 
open Doors to take him. Quere inde. 

And fee Bro. Abridgment, it. Faux Impriſon- 
ment. 

And by Juſtice Fones and Berkley, 12 Car. 
1.11 B. R, If the Sheriff have a Fieri facias, 
or Capias ad [atufaciendum againſt a man, 
and before Execution he pay him the Mony, 
he may not do Execution afterwards; for it 
he do, Treſpaſs, or Falſe Impriſonment will 
lye againſt him for it. 

And ſee Co. 4 Part 91. Jinmayn's Caſe, 
where it appeared , That there were two 
Joint-Tenants of a Houſe , one of which 
acknowledged a Statute, and died poſleiſed 
of divers Goods therein; and the Sheritf 
came to Extend the Goods, and he and the 
Jury offered to Enter the Houſe, to Extend 
the ſame ; but the Defendant, intending ro 
diſturb the Execution, ſhut the Door, ſo 
as the Sheritf could not Enter to do his 
Othce. 


In which Caſe, theſe Points were Re- 
ſolved ; | 

Firff, That if a Recovery be in a Real 
Aion, or in an Epectione firm , the Sheriif 
upon an Habere facias Serfinam, or Poſſeſſio- 
nem, may break the Houſe to do Execurion ; 
becauſe after the Judgment, it is not the 
Houle of the Deng 


Secondly, 
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Diſcharge by 
Error, and 
Mainprize, 


Marims,zc. of Pleading. 


| Secondly, In all Caſes where the King is 
Party , after the Sheriff hath ſignified the 
Cauſe of his coming, if no Door be open, he 
may Break-open the Houſe to do Execution; 
but if he may Enter it without Breaking of 
ic, or upon a Requeſt, if in ſuch Caſe he 
Break the Houſe, he is a Treſpaſſor. | 

Thirdly, Tn all Caſes of a Common Perſon, 
If the Door be open, the Sheriff may Enter 
the Houle of a Subje&t, to do Execution 
againſt Body or Goods. 

Foxrthly, That ir is not lawful for the 
Sheriff, upon Requeſt and Denial, in Caſe of 
2 Common Perſon, to Break the Houſe of a 
Subje&, to Execute any Proceſs : And the 
Sheriff cannot Break the Houſe by virtue of 


a Fieri facias , buthe ſhall be a Treſpaſſor : | 


But if he doth ſo, and doth Execution , the 
Execution done by him is good, 
And ſee for this Co. 11 Part 82. Bowle's 
_ ; and ſee 18 Eliz. 44 by all the Ju 
ices. 


Then ought to be known, Huw one in Exe- 
cution ſhall be delivered without Payment. 

And therefore, by 16 H.y. 2. If the Party 
be in Execution, and the Record be removed 
by Error , and he find Mainpriſe to Profſe- 
cute with Effe&, and to fatisfie, &c. although 
the Judgment be athrmed , he ſhall never be 
in Execution by his Body upon the fame, 
unleſs he will render his Body , to fave his 
Sureties voluntarily. 


And 


Ch. 12: Of Erecuttons. 275 


And fois 21 Ed. 4.57. if the Plaintiff be 
once in Execution. - 
And ſo i58 H.7.10. 

But by the ſaid two Books laſt cited , If Execution in 
no Execution be awarded before the Writ B.R. after Er» 
of Error, then Execution in the Kng-Bench 
may be awarded. 

ndſois 6 E4. 4. 19. If a Judgment in a 
Mean Court be reverſed by a Writ of Falſe 
Fudgment, or Error in the Common-Pleas. 

And ſo is 12 H.4. 24. if he that Removed 
the Record do nothing. 

See accordingly 39 H.6.3 & 4. and after, 
in the Title Error. 


Then is to be Obſerved, That i: ſome Caſes Diſchirge by 
un Eſcape & 4 Diſcharge of Execution for ever : Eſcape. 
As namely, If the Priſoner in Execution go at 
large, by Conſent of the Plaintiff , or of the 

aoler. | 

But as 12 H.7.1.is, If he Break Priſon of 
himſelf, and afterwards the Gaoler take him 
again, becauſe of his own Wrong, whereof 
he ſhall have no advantage ; he ſhall remain 
for the firſt Execution , unleſs the Plaintiff; 
by bringing an Action of Debt againſt the 
Gaoler, do refuſe that Advantage againſt the 
Priſoner. 

And fo ſeemeth Stamford. 

Yet 14 H.7.1. although the Gaoler may 
take him, yet the Plaintifi ſhall have no 
Advantage thereof: | 
But by 11 H4. 12. the Plaintiff may alfo 
| | liave Debt againſt the Party. 


T > And 
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And by 41 Af. 15. after an Eſcape of the 
Priſoner and Yeath of the Keeper of the 
Priſon, the Plaintiff prayed a New Capias 
azainſt the Defendant, and it was granted. 

Quzre, If not to be in Execution again, 
becauſe no Remedy elſe for the Plaintiff. 

And 33 H.6.47. If rhe Party in Execu- 
tion die, the Debt is diſcharged. 

So, againft him, if he Eſcape. 

See Me. Caſe 1177, and Hobart 55, 56. 
Fo#ter and Fackſon's Caſe ; where ſaid, That 
if the Defendant die in Execution, it is a 
Diſcharge of the Execution for ever, as an 
Eſcape is. | 

Yet ſee Co. 5 Part 86. contra. 

But by Heb. 59. If two be Bound joyntly 
and feverally to one, who fues them joyntly, 
he may have a Capias againſt them both, 
and the Death or Eſcape of the one, ſhall not 
diicharge the other. 

But he may not have a Capias againſt one, 
and another kind of Execution againſt the 
other, when he ſues them joyntly ; but if 
he ſues them ſeverally, he may fever them 
in their ſeveral kinds of Execution ; but 
yet ſo, asif once a very Satisfaction be had 
of one, or againſt the Sheriff upon the E- 
ſcape of one, the other may be relieved by 
Audita Querela. 

But if a Capias ad ſatifaciendum be had 
againſt one of them in this Caſe, ſo as there 
is fuch an Execution as is a Satisfa&tion , no 
other can be had againſt him, or againft his 
Heir or Executor , if he die: For where 
the Law gives ſeveral kinds of Execution, 


by 


Ch. 12. MNf Executions, 277 


by way of Choice, and he Chuſeth a Capias 
ad ſatisfaciendum, i and the Body is taken, it 
cannot be for part,as in a Fijeri facias. 
But ſee the Statute of 21 Fac. 1. cap. 24.. 
how the Law is thereby changed in this 
Point. For it is Enacted by that Ac, That 
he, or they, at whoſe Suit any Perſon 4 charged 
in Execution , for Debt or Damages recovered; 
their Executors or Adminiftrators may , after 
the Death of the Perſon ſo charged in Execu- 
tion, lawfully ſue forth New Execution againſt 
the Lands and Tenements , Goods and Chattels 
of he Perſon ſo Deceaſed, in like manner, as if 
the Perſon Deceaſed had never been in Execu- 
t10n. | 
And ſee Rolls Abridgment 903. That if 1 
one Recover in Debt againſt F. $S. and then 
Outlaw him on the Judgment ; and after- 
wards F.S. is taken within the Year by Ca- 
pias Utlagatum, at the Suit of the King, and 

dies in Priſon before any Prayer made by 

the Plaintitf,7har he might be inExecution at his 

[ Suit: This is no SatistaRion ; therefore the 

Executor or Adminiſtrator of him that is 

: dead, may be charged tor the Debt , not- 

withſtanding he was in Execution by being | 
taken upon the Capias Utlagatum. q | 

/ But by Anderſon 1 Part, Caſe 273. if one ] 
that hath an Executionof Land, Releaſe one 

] Acre of the Execution, all is Extinct by the 

« Rel:aſe of the Execution in one Acre. 

- And by Hebart 60. If the Party in Exe- 


- cution Eſcape of his own wrong, the Plaine 
o tiff can have-no other Execution of him or 
ly of his Executors. But if he take one in 


SN Execu- 


Marims,ac. of Pleading. 


Execution, where there are ſeveral Debtars 
by one Obligation , there he may take ano- 
ther after the Eſcape of that one; or he may 
have Satisfaftion from the Sheriff upon the 
Eſcape, at his Choice. 
And by Co. 5 Part 86. and 6 Part 1}. and 
8 Part 152. and Dyer 152. If the Defendant 
pay the Mony, he is diſcharged : But if the 
Plaintiff makes any-Releaſe, or other ſuch 
like AR, to the Defendant, being in Execu- 
tion, amounting to a Diſcharge ; this will 
not be a Diſcharge Tpſo fatto , but by this 
means he may have a Diſcharge. And yet, ' 
if the Plaintiff himſelf ſhall deliver the 
Priſoner out of Execution, he is thereby 
Ipſo fatto, diſcharged of the Execution for 
Ever. 
So, if the Plaintiff doth acknowledge Sa- 
tisfation upon Record. 
So, by 13 H.7.1. Plowd.Com,36. and 33 H. 
6. 47. If one taken in Execution upon a Ca- 
= ad (atisfaciendum doth Eſcape , and the 
laintiff bring his Aion againſt the She- 
riff, or hath a Cepi Returned on the Writ, 
and it be Filed; by this the Defendant is 
diſcharged againſt the Plaintiff for ever. 
But if no Ceps be Returned , nor Action 
brought againſt the Sheriff, the Law will 
Adjudge the Party to be out of Execution. 
But by Co. 5 Part 86. If Two be in Execu- 
tion for one Debt, ona Bond made by T'wo, 
and the Sheriff ſuffers one of them to Eſcape, 
this will not diſcharge the other , till the 
Plaintiff hath Recovered his Debt of the 
Sheriff, | = SO _ 
I " 


Ch. 12. Nf Executions: 


Burt by Co. $ Part 143. and 38 H. 6. 4. If 


one be in Execution upon a Capias ad ſatiſ- 
faciendums, and the Court adjudge the Judg- 
ment or Execution Erroneous, and ſo null 


it; by this the Defendant is diſcharged of 


that Execution, 

Yet by Fitz.Nat. Brev. 14.6. If Two be in 
Execution for one Debt, and one of them 
dies under Execution,that will not diſcharge 
the other. 
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But 33 H.8.Dyer 6. One in Execution be. Diſcharge by 


ing a Burgeſ of the Parliament , and dif- 
charged by a Writ of Privilege ; doubted, 
whether diſcharged for ever. 

But by the Statute of 1 Fac. I. cap. 13. it 
appears, That if a Priſoner be delivered out 
of Execution by Privilege of Parliament, it 
is no diſcharge; but afrer the Privilege is 
gone, he may be taken again. L 

So, Paſch. 3o H: 8. Dyer 62. Trewynyard's 
Caſe , where Trewynyard, 'being a Burgeſs 
of Parliament , was taken upon an Exigent, 
after a Capias he brought a Writ of Privi- 
lege of Parliament, and the Sheriff let him 


at Liberty : 


In this Caſe it was Reſolved, 

Firſt, That the Privilege was Grantable, 
notwithſtanding the Execution ; becauſe the 
King and Realm have an Intereſt in the 
Body of every Burgeſs of Parliament, and 
the Common-Weal ſhall be preferred betoce 
the Intereſt of any private Perſon. 

T 4 


Second:y, 


Privilege of 
Parliamenr. 


Marims,4c. of Plcading; 


Secondly, That, after the Parliament ended, 
he might b2 taken in Execution again : For 
that the Plaintiff ſhall not be prejudiced in 
his Execution by the A& of the Law,which 
doth Wrong to no man. 

Gaing at large Sce 3 E4.6. Dyer 66 & 67.where the She. 

by Baſton, i.e. riffs of London, in Debt upon an Eſcape, by 

Keeper, or 'P- going at large by Bafton in London,did plead, 

faf. Thar their Predeceſlors let him at large,and 
good, 


And Note,by Dyer 4 & 5 Mar.162.10E!;z, 
275. and 12 & 13 Eliz. 206. If the 
Pritoner have the King's Protection to 
go at large by Baſton, it is an Eſcape; 
and the Warden of the Fleer may be 
Charged upon an Eſcape, 


And ſee the ſame Book of Dyer 10 Eliz. 
where Debt was broughc againſt the Mar- 
ſhal of the Kings- Bench, or his Deputy. 

And ſee Plowden's Commentaries, in Platt's 
Aion of Debt againſt ;the Sheriffs of Lon- 
don; where it ſeemeth , That by the Cy- 
ſtom of the City of Londow, one in Execu- 
tion in Ludgate, may go by Baſton. within 
Londin ; but otherwile in Southwark. 


' But Note, the ſame Book. of Dyer, in 
3 Ed. 6. That the Sheriffs of Loxdon 
were there Charged, for ſuffering one 
in Executionin Ludgate, to go at large 
in Londen by Baſton ; quod nets. 


Then 
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Then, Where the A of the Court", of the Diſcharge 
Law , or of the Plaintiff, doth diſcharge the ®Y © of the 
Party of the Execution. _— _ 

As namely 24 E4.3.44. If one recover the © OP 
Land and Body in a Writ of Ward, and 
Releaſe the Body, the Land is thereby dil- 
charged. 

Bute otherwiſe of a Grant. 

The like ſeemeth 40 4. although the 
Land be Extended and-Granrted over. 

The lik in Pop#*s Caſe, in Pleowden's Com- 
mentaries, If the Cognizor, after Execution, 

Enfeoff the Cognizee of part ; but it is 
otherwiſe before Execution; for there the 
Lands be in the Hands of the Cognizor,and 
his Body is Charged. 

See 6 E4.4.4.and 24 E4.3.4.5,46. That if Attaint of Fe- 
one in Execution be Outlawed, or Condem- looſe 
ned for Felony , and afterwards have his 
Pardon ; yet touching his Body, the ſame 
ſhall ſtill remain in Execution. 

Notwithſtanding, by the ſame Book of 
6 E4.4. if he take nimſelt to his Clergy , he 
ſhall be out of Execution : And fo ſfeemech 
the Book 7 Eliz.2.4.8.; but ibi4.26 1. e contra. 

See hereof Bro. Abr.272. 

And ſee 10 Eliz. 275. That one in Exe- By aſſent of 
cution, by Agreement of the Parties and the **< _ , 
Chief Juſtice, went at large for a time , and 3% Fit 
came afterwards to Priton, and no Dil- 
charge. 

But by 4 Mar.Dyer 162. and 12 Eliz.296. 
and other Books, The Licenſe of the Queen, 
or of the Barons of the Exchequer, by Baſton, 
or any of the Chief Juſtices Licenſe, is no 
ſuthcient 


232 @Marims,fc. of Pleading, 


' fufficient Warrant for the Gaoler to ſuffer 


the Priſoner to go at large. 


Sheriff Fines The» here the Sheriff ſhall be Fined fa 
for Diſobeying 8 Contempt in doing Execution , after a Super 
a Superſedeas, ſedeas delivered to bim. 

For which ſee H:l.11 Fac. in B.R. Thoma; 
and Owen's Caſe, Bulffr.2 Part 194; where af: 
ter a Judgment in Eje&ione frme, and Haber: 
fac? poſſeſſionem, a Writ of Error was brought, 
and a Swperſedeas granted , direfted to the 
Sheriff , to ſtay Execution ; and this Writ of 
Error and Superſeq4as were ſhewed to the 
Sheriff, who conerary thereto did Execute 
the Writ of Habere fac? poſſeſſionem: It was 
holden by the Court to be a great Con- 
tempt ; and a Writ of Reſtitution was A 
warded. 
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CHAP. XIII 
M Of Error, and Falſe Judgment. 


241 He word ERROR, hath a twofold £7” whit. 
fgnificarion : _ 
7 And, firft, it is taken for ſome Fault in a 
it, fl Suir at Law; which is ſometimes in the 
he iN Proceedings before Fudgment, and then it makes 
of © yoid the whole Record , and ſometimes in 
he Nl the Judgment it ſelf, and then it hath the 
© il fame Effet : But if it be after Judgment in 
as WW the Execution , then the Execution 1s only 
n- © thereby deſtroy'd; but the Judgment it ſelf, 
\- WW and all the Proceedings, had before the 
obtaining thereof, ſhall ſtand good , and a 
New Execution is only to be made out. 
And where there are two Judgments, as in [4 
ſome Caſes there be , there the laſt may be js 
avoided , and the firſt ſtand good. And Wb 
where the Execution is avoided for ſuch | 
Miſtakes, the Party ſhall have Reſtitution 
- that which was taken from him there- 
" in this Senſe it is ſometimes in Mat- 
ter of Fa#, as where one of the Parties to | 
the Suitis dead when the Judgment is given ; | 
and this, if it come to be Tried , is to be i 
Tried by Jury : And fo of the like Er- 
rors, 


Or 
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Or, it is where any Diſcontinuance is in the 
Suit, or undue Proceeding, appearing by the 
Record it ſelf. 

And this ſometimes is in Matter of Law, 
when it- ſhall appear by the Record it ſelf 
That the Judgment in the Action was not 
given according to Law. 

And chele two laſt kind of Errors,appearing 
inthe Record it (elf, are to be tried and de- 
termined by the Judges of the ſame, or ſome 
other Court. 

Theſe Errors allo, are ſome of them in 
the Lineal Proceedings of the Suit; as in the 
Writ, Count, Plea, Replication, Rejoynder, 
Sur ezoynder, Rebutter, or Surreburter. 

Or, they are in ſome Collateral Matter re- 
lating to the Suit ; as in the Bail , Remoyal 
of the Suit, or the like. 

Or, it may be in the improper, or undue 
Commencement of the Aion, namely, where 
one AQtion is brought for another, or in the 
Form of the Writ, or the like. 


Secondly, Error is taken for the Writ of 


Error it ſelf, which is the Remedy givea to | 


the Party, who ſuffers by the Error, for his 
Relief. 
Writ of Error, _ This Writ of Error, called in Latin, Breve 
_ de Errore corrigendo, 1s thus defined by Fuz- 


herbert in his Natara Brevium, fo.20. A Writ 


of Error doth ye to Redreſs a Falſe Fudgment | 
given in any Court of Record, as in the Cons | 
mon-Bench, London , or other City , having | 
Power (by the Kings Charter or Preſcription) | 


to hold Plea of Debt, or Treſpaſs above 40 5. 
In 


Ch.r3.Df Erroz,and Falſe Judgment, 


In what diverſity of Caſes this Writ hes, 


ſe the Statute of 27 Eliz. cap.8. and Regiſter , 


if Writs Tudicial, f0.34. 

And ſee the Statute of 3 Fac.1.cap.8. That 
no Writ of Execution ſhall he ſtayed by any 
Writ of Error to. be brought, until a Recog- 
nizance with two Sureties be given in the 
Court to proſecute it, and to pay the Coſts 
and Damages aſleſſed , if the Judgment be 
affirmed. | 

And ſee the Statute of 2 1 Fac. 1. cap. 24. 
That double Coſts ſhall be paid by him thar 
brings a Writ-of Error to delay Execution, 
if it be after Verdi& and Judgment in Debt 
for Tithes, in an Action upon the Caſe, on a 
Promiſe to pay Mony , upon Trover and 
Converſion, or in Detinue or Treſpaſs. 

See alſo the Statute of 16 &* 17 Car. 2. 
<ap.3. whereby it is Provided ; Thatin Writs 
of Error, to be brought upon any Judgment 
after Verdict, in any Writ of Dower, or 
Fjettione firme, Execution 1s not to be ſtayed, 
unleſs the Plaintiff in the Writ of Error be 
bound to the Plaintiff in th2 Action, as the 
Court ſhall Order: That if the Judgrnent 
be affirmed, or the Writ of Error be diſcon- 
tinued by Defaule of the Plaintiff, or the 
Plaintiff be Nonſuit in the Writ of Error, 
that they ſhall pay ſuch Coſts and Damages 
as the Court ſhall appoint : And the Court 
may Inquire what ſpecial Loſs the Plaincitf, 
in the firſt Execution , hath by this Delay ; 
and this the Court is to give him by way of 
Increaſe of Damages. 

| But 
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abs Paxims,zc.of Pleading: 


But this A& is not to Extend to Writs of 
Error, brought by Executors or Adminiſtra. & | 
tors, nor any Action Popular, nor other A. , 
&ion brought on a Penal Statute; except F x 
Debt, for nbt ſetting out of Tithes, nor to I p 
any Indi&ment, Preſentment, Inquiſition, Y 
Intormation, or Appeal. 'C 


In the next place ſhall be ſhewn, How on | ; 
ſhall proceed to Reform Erroneons Proceedings  «, 
againſt him. 

As namely, If the Judgment be in the i 
Common-Pleas, then it ſhall be by Writ of 
Error returnable before the Juſtices of the | 
Kings-Ignch , as appears by Fitzberberi%s i ir 
Nat. BreBiuam ; upon the Return whereof, 


' after the affignment of the Errors, and not 4 
Sire faciar. before, he ſhall have a Scire facias, if the} 
Matters afligned be doubtful to the Court; | w 


otherwiſe not. y 
But in Error againſt the King, there ſhall i p; 
bo no Scire facias. ; 


And Note, That the Record ſhall not be i 
Entred, till the Parties have a Day by } 
Scire facias ; and if he aſſign one Error, i 
he ſhall have advantage of all other in} 
the Record 3 except ſuch as be Errors il z; 
in Fa&, which he ſhall never have ad-} 
vantage of after a Scire fac? awarded, i 
and but one Error in Fact may be, 
aligned. : 


ky 

bo 

pee 

Bod 

Ei 
d 4 
And 3 
3 

a” 

ts 

T- 


oY 
b 
b _ 
: 
34 
I: 


Ch.r3.Of Erroz,and Falſe Judgment, 


ly, and not in emmibus Erratum eff. 

And againſt an Afignment of Error in 
-_ there in omnibus Erratum eft is no good 
Plea. 


Where it alſo appeareth, That if all that Diſcoatinu- 
J Term in which the Record is removed, the ®< 
I ?lainciff in Error doth nothing ; or if he 


© 'F affign his Errors, and fie out no Wric of 
s 


Scire facias, retornable the ſame Term,or the 
next, all is Diſcontinued , without a New 
Writ out of the Chancery — Que coram vobis 
reſid?. 


And ſo it is (as it ſeemeth) by 9 H. 6. 1 3. Nonſuit. 


if the Plaintiff be Nonſuic in a Writ of Er- 
— 

* And fo 2 H.6.26. if the Writ abate. | 
But of a Writ of Falſe Judgment other- 


* F wile, as it ſeemeth. 


And as the fame Book 9g H. 6. If the 


J Plaintiff in Error do nothing , the Plaintiff, 
FJ inthe firſt Judgment , upon two Scire fac? 


JI hall have Execution, or if he be Nonſuit in 
J the firſt Wric; quere. 


And by 20 H. 6. 18. If upon the Scirefac,, 


I then if the Plaintiff be Nonſuit, the Court 
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may award Execution,unlefs he bring a New 
Writ of Error preſently. 


And where the Plaintiff is in Execution, By Ateorney. 


there he muſt a(ſign Error in Perſon; other- 
vile by Attorney- 


And 


And the Form of Affigning of Errors, as Form of aſliga- 
there appeareth, is to aſſign them particular- 128 Err. 
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Record, not 
Tranſcript 
removed. 


Original. 


Finz 


In a Franchiſe. 


In the ſame 


Court. 


Durham. 


Irelard. 


Palatine, 


Mats. 


Matims,4c. of Pleoving, 


And Note, That upon a Writ of Error the 
Record it ſelf is always removed , and 
not the Tranſcript. 


But by 24 Ed. 3. 24 & 25. the Original 
Writ is not at firſt removed, unleſs the want 
thereof be afligned. 

Except upon a Fine, which if the Juſtices 
Reverſe , they ſhall ſend for the Record of 
the Fine, and avoid it. 

And ſo 44 E4d.3.28. Bro.2.4. how Error of 
a Fine non rite levat®, in a Franchile, ſhall be 
proſecuted. 

And ſometimes Errors ſhall be redreſſed 
in the ſame Court,as Error in Proceſs in the 
Kings Bench , becauſe the Defaule of the 
Clerks; but not without Writ, rho” the ſame 
Term. , 

But the like may be done the ſame Term, 
in the Common-Pleas, without Writ ; but in 
another Term, neither by or wichour Writ, 

And it appears by the ſame Book , That 
Error in Durham, in any Mean Court there, 
ſhall be redreiſed by Writ of Errer there, 
before the Biſhop himſelf. 

And the like in Ireland, in the Kings- 
Bench there ; but Error there, or before the 
Biſhop himſelf in Durham, ſhall be redrefſed 
in the Kings-Bench here, 

And 19 H.6.12.Error in County-Palatine, 
to be redreſfſed here at Weſtminſter ; and Er- 
rors in Wales, to be redreſled (by Juſtices Er- 


rants there, if there be any,otherwilſe) in the 


K ings-Bench here ; quod nota. 
And 
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And 21 H. 7. 33. Error in Callice was Re- C/ke. 
drefled here, although the Judgment was 
there, according to the Civil Law. | 

And fee 24 6.24 1.and 18 Eliz.Dyer 2 5. Cheſter. 
| How Error iti Chefter ſhall be redreſſ:d. 


And. touching Erroneous Proceedings in Ln. 
London,if chey be in the Sheriffs Court , the 
Writ ſhall iſſue out of Chancery, cauſing the 
Record to come before the Mayor (be the 
Judgment. upon Writ out of Chancery, or 
upon Plairit only ;) and-another Writ, that S#2erſedc ax. 
after the removing of the Record, they 
Award no Execution. | 

Bur if che Plaintiff, in Error there ; will 
not proceed ; then a Writ is to be Awarded 
to the Mayor, to make our Execution. 

But if the Erroneous Judgment in Londot Hf1rg9: 
be given before the Mayor and Sheriffs, in 
the Huſtings , then to be Reverſed by Com- 
miſion our of the Chancery ; upon which 
the Commiſſioners fliall Award 4 Precept, to 
cauſe the Record to come before them, and 
to ſummon the Parties. Y 

'And by the ſame Book, laſt cited , the tn 4/Pe. 
form of a Writ upon an Erroneous Judg- 
ment in ari 4//ize, be the ſame Adjorned into 
the Bench or otherwiſc,' doth appear. FT 2H 

And where: an Erroneous Judgment is Ch-ncery 
given in the Chancery, the ſame thallt be Re- 
rerſed in the Kings- Bench, 

As 14 Eliz.Dyer 315. where a Deed bore 
Date beforethe Recognizance,and delivered 


after. ” 
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InferioucCourts And touching Erroneous Proceedings in 

of Record. 11] other Inferiour Courts of Record , the 
ſame are to be Reformed by Writ of Error 
out of the Chancery , retornable at the Plea. 
ſure of the Party, either in the Kings-Bench, 
or the Common-Pleas; and to aſſign Errors, 
and warn the Parties, as before. 

Error in Chan- And ſee 14. Eliz. Dyer, ubi ſupra, That an 

cery reformed Erroneous Judgment in the Chancery , was 

in GB. Reverſed in the Common-Pleas. 


Cinque-Portss Quere of the Erroneous Proceedings in 
the Cinque-Ports, — Ubzi Brevia Domini Regis 
7201 currunt. Forby the Book 3o H. 6. 6. of 
Debt, againſt a Gaoler of the Cinque-Ports, 
upon an Eſcape; Holden, That an Errone. 
ous Judgment there was Revgriable betore 
the Conſtable of Dover. 
And ſo ſeems the Book of Diver/ity of 
Courts , by a Special Writ out of Chancery, 
direted Cuſtod* Quinque Portuum, who 
ſhall write to the Barons for the Record. 
Shipway. And fo. 23 Eliz. Dyer 376. at Shipway ; 


and, if it be Reverſed, the Mayor and Furats | 


to make a Fine , and the Mayor to be De- 
|  Poſed. | | 

Attairtof a But 3 & 4 Eliz.Dyer 206.an Attaint here 

po__ = of a Falſe Judgment in Romney-Marſþ. 
a Ju 4s _ But if Erroneous Proceedings be in the 
—_-. County- Court, Hundred-Court , or Court- 
Baron, eicher in Plea Real (as Droit Patent) 
or Perſonal, or by Writ or Plaint, the Writ 
ſhall iflue out of Chancery : If in the County- 
Court , then directed to the Sheritf; and if 
in another Court , then is the Writ an m_ 
as 
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Jas ad Curiam to the Sheriff, and ought to be 
Certified by the Smitors ; for if no Suitors, 
then no Writ of Falſe Judgment. | 


And Note, That upon a Judgment in 2 Real Adtion. 
+ Real Attion in an Inferiour Court, the 
Writ of Falſe Fudgment lieth againſt 
the Tenanc of the Land, and nor 
againſt him that is Party to the Judg- 
ment. 


Neither doth. it 1Iye for the Defendant in 
a Real A#ion, until the Demandanc 
hath Entred upon him. 


The like, as it ſeems, in Perſonal Adions, Perſonal Ati 
not before Execution. On. 

, But in an Aſize of Freſh Force, no Writ of Freſh-farce. 

Falſe Fudgment, but a Writ of Error. 

| And when all the Record is Certified, as 

well the Original, as all the Mean Proceſs, 

then the Plaintiff is to Afﬀign his Errors. . 

And if he proceed not, but be Non-luit, the 

other ſhall not have Execution without a 

Scire factas, againſt the Plaintiff in the Writ 

of Falſe Fudgment, who then ſhall Afſign his 

Errors, and put in Sureties,&c. 

. And it appears in the faid Writ of Falſe 

_ WH Judgment, Thar if the Detendanc in chat 

) I Wric of Falſe Fudgment make Detaul after 

- © Appearance, a Grand Diltreſs ſhall be 

f 


%z 


awarded againſt him. And, if he make 
Default again, or- cannot ſave his firſt De- 
fault, Judgment ſhall be given againit him, 
without reſpe& tothe Errars, as it ſzemeth. 

Uz And 
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Error in the 
Exchequer. 


Forma brevis 


ae Errore. 


Error in CB. 


Frccr in B R. 


Marims,tc. of Pleading, 


And if, upon the Record Retnrned, the De- 
tendant offer to Aver, That the Record was 
otherwiſe, it ſhall be Tried by the Country ; 
quod nota per Stat.l Ed.z. | 


And touching Error in the Exchequer, 
none lay at the Common-Law before the 
Statute of 32 Ed. 2. which ſpeaks only of 
Error in Proceſs; and that they ſhould 
amend the Rolls, and ſend them into the 
Exchequer, to proceed to Execution 3 and yet 
they do Reverſe Judgment,&c. 

Bur Hy the Book of 15 E4.4.18. the Chan- 
cellor and Treaſurer cannot proceed to 


Execution, as the Juſtices of the Kings-Bench 


may do; but muſt Remand the ſame into 
the Exchequer for that purpoſe. 

And it appears, 28 H.6.11, That the Writ 
of Error ought to recite the Judgment to be 
given coram Baronibus, and nat coram Theſau- 
rario & Baronibus. 


And of Error in the Common-Pleas , the 
words of the Writ muſt be , Coram Capital? 
Tuſtic & Scciis ſuis ; for that is the Form of 
Entry of the Pleas there. 


And touching any Erroneous Judgment 
given inthe Kings Bench , ſee the Statute of 
27 Eliz.cap.s, How Erroneous Tudgments in 
certain Actions in the Kings-Bench, there pat- 
ticularly named, and not touching the King, 
may be Reformed in the Exchequer-Chamber, 
or in Parliament ; and if in the Exchequer- 
Chamber, then before the Fuſtices of the 

2 Common- 
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Common-Pleas, and the Barons of the Degree 
of the Coif, and the Record to be brought 
back again into the Kings-Bench. 

And ſee the Statute of 3 1 Eliz. cap. 1. of 
Diſcontinuance of Writs of Error in the 
Exchequer and the Kings- Bench, That it ſhall 
not be needful for all to be preſent. 


And by the Writs of Error in the Regiſter 
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By 2 Stranger 


it appears, That ſometimes a Stranger to the mm Judg- 


Judgment may have his Writ of Error, as, 
Tenant by Reſceit, Vouchee, He in the Re- 
verſion or Remainder, and the Tenant, both 
at one time. And if the Feine be Reſceived 
upon the Default of the Hiyusband , both of 
them may haveErcor, or Falſe Judgment. 

And if Er:oneous Execution be awarded 
upon a Recognizance, the Feotfee may have 
a Writ of Error, as appears 17 Af:24. 

See Dyer 4 H.8. 1. accordingly, and that 
he in the Reverſion by the Common Law 
might have it when his Title accrued; and 
by che Statute of 9 R.2. preſently. 

But 21 E4.4.27. in Debt againſt a Sheriff, 
upon an Eſcape, he ſhall ltave no advantage 
of Error in the. firft Record, becauſe he is a 
Stranger to it. 

And fois 9 E4.4.3. That a Stranger ſhall 
not Falfity, but in that which diſproveth the 
Cauſe of Action, 

Bur 22. E4.4.30. the Vouchece, Tenant by 
Reſceir, Garniſhee in Detinue, or Foreign 
Attachment in London, may have thcic 
Writs. 

Y 2 'Then, 
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Heir, Exccutor, 
or Succeſſor. gy Executor z or Succeſſor , ſhall have theſe 


Damage'; 


MVarims,4c. of Pleading. 
Then ſhall be conſidered, Whether the Heir, 


Writs. 

nd firſt, by Fitzh. Nat. Brev. touching 
the Succeſſor, if the Matter touch , and lye 
in Succeſſion, then the Succeſſor of the Ab- 
bot, Parſon, and the like , ſhall have theſe 
Writs. | 

But if Judgment in Debt 'or Damages in 
an Action Perſonal, be given againſt a Bi- 
ſhop or a Parſon, his Executor, and not the 
Succeſſor ſhail have theſe Writs. | 

And for Debt or Damages recovered, the 
Adminiſtrator or Executor, and not the Heir 
ſhall have theſe Writs. 

But touching that which the Heir is to 
have by Diſcent, of that the Heir ſhall have 
Error, and Falſe Judgment. | | 

The Heir ſhall likewiie have a Writ of 
Error, to Reverie an Utlary of Felony or 
Treaſon againſt his Father; as appears by 
Fitzh. Nat. Brevium ; and by that Reaſon, 
the Executor ſhall have a Writ of Error to 
Reverſe an Utlary in Treſpaſs or Debt 
againſt his Teſftator, becauſe of his Right to 
the Goods. 3 

And ſo is 11 H4.65. - 

Bur where the Writ of Error doth both 
Entitle the Heir and Executor ; as where 
Judgment in an Aſſize, or Entry ſur Diſſe;ſn, 
&c. is given againſt one, who dieth; if the 
Heir do not bring Error or Attaint for the 
Principal, the Executors are remedileſs for 
the Damages and Coſts recovered. 


And 
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And fo ſeems the Book of 9 £9. 4. 12. 
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7 Bac if the Heir Reverſe the Judgment, he 
ſhall not (as it ſeems) be reſtored to the Da- 
mages; but the Execator, by Scire facias 
upon that Judgment of Reverſal. 

Yer if ewo Jointenants leaſe Land and 
Damage, the Survivor ſhall be reſtored to 
the one and the other. | 

And accordingly 46 E4. 3. 13. the Feme 
had an Attaint of a Verdict againſt her and 
her Husband , although the Goods of the 
Husband fſubje& ro the Damages. 

And fo: x9 E4. 4.6. the Executor ſhall not 
have Damages recovered in Detinue of 
Charters, before the Heir have a Scire facias 
to have the Charters. | 

And ſee 50 E4.3.3. where one' in the Re- 
mainder in Tail recovered in Waſt, and be- 
fore Execution died without Ifſue , and hi 
Executor had Execution. | 

And fee 11 H. 4. 16. That if one of the 
Siſters after Abatement die,and the Auntand 
Niece joyn in Mortdanceſtor , the Damages, 
from the Death of the, Aunt Jointenant,and 
before the Damages for the ſurviving Aunt, 
to be ſevetal : Where alſo appeareth, That if 
found for the Baroy and Feme, Plaintiffs in 
an Aſſize, and that the Goods of the Huf- 
band were taken, like Judgment as before 
ſhall be given. 

And 14 Ed.3. Fitzh, Execution 15. if three 
Coparceners recover , and one of them die 
before Execution, the Damages ſurvive nor, 
except they had once joyned in an Elegir. 

U 4 See 
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Marims,ac. of Pleading. 


See more hereof befare in the Title Exe- 

cution,and in the Abridgments of Brook and 
Fitz.herbert under that Title. 
And by this Reaſon the Heir to the Land, 
and not the Heir at the Common Law , ſhall 
have theſe Writs ; as the Heir in Tail Special, 
and Borough Engliſh , and the like : For it is 
not like to a Condition, or Waranty, as ars 
9 H.7.24. 3 H.4-19. and other Books. 


They we ſhall ſee, What things one ſhall be 
Eſftopped by or paſt the Advantage, to aſſign 
Error. ; 

For which ſee Fitzh. Nat. Brew. as follow- 
eth, viz. Thar if one Utlawed do purchaſe 
his Charter of Pardon, yet he may have Er- 
ror toReverle the Utlary. 

And fo: is 18 Ed* 3. But againſt a Dil- 
claimer, the Tenant ſhall have no Writ of 
Error. ; 

But as there, and 6 E4.3. after Non-tenure 
found againſt him, he may. ': * 

And one Condemned ſhall not aſſign Er- 
ror in the Procels. 

- Yet he thar doth Confeſs the Action, ſhall 
have a Writ of Error. 


Entry ſur Diſ. And it appeareth there alſo, That if in a 


 Writof Entry ſur Dsſſeiſmn there want theſe 
words — Quad clamat eſſe Fus & Heredita- 
tem,if the Tenant plead , he ſhall not have 
advantag? thercof by Error. 
And'ſo in a Writ of Detinue of Charters 
of Land, and inthe Count the Certainty of 
che Land is not declared; yet thereof is a 
quere, 
And 


( 
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And ſo of the like ro this (for which ſee 
Brook's Abridgment, Tit. Error , and 25 He. 8, 


Dyer 5.) That the Party having Intereſt in 


the Land by Diſcent , or otherwiſe , ſhall 
neither have Error, or Attaint. 


Some things there be alſo, that one ſhall 
not Aſfign for Error : As, 

That the Clerks of their own Heads gave 
Judgment : Or, That the Jury gave a Ver- 
di& contrary to the Judgment ; becauſe 
theſe are Repugnant to that which the Court 
'do as Judges. 

Neither, as there appeareth, may many 
Things be affigned for Error , that were for 
the advantage of him that doth Aſſign 
them : As, 

"That he made an Attorney ; was Eſſoin- 
ed; had Aid; the View, or the like, when 
it ought nor ; or that he had a Day longer 
than he ought, as appeats in Bro. Abridg. Tit, 
Error. 


See 14 Eliz, Dyer. 315. that the Plaintiff ' 


ſhall not Aſign, That he wanted the Judg- 
ment——1deo in miſericordia ; nor the Defen- 
danc Quod Capiatur,&c. 
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What ſhall not 
be Aſſigned 
for Errot. 


% 


And touching Diminution ; which accord- Diminution, 


ing to Firzh.Nat.Brev. 25. and Bulſtr. i Part what 


43-15, where a Record is Certified in part, 
but not all of it, fo that there is ſome Dimi- 
nution in part thereof, then the Party con- 
cerned in it may have a Writ dire&ed to 
the Court from whence it came, to ſend the 
whole?” - * 
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MHarims,Fc. of Pleading. 


See the Book of 9g E4. 4. 32. where one of 
the Errors affigned,was the want of a Writ of 
Re-ſummons : To which the Defendant did 
plead, In mullo Erratum eft, and had a Writ to 
CZertity;and yetupon the Aﬀlignment of Error 
in fait—In nulloeſt Erratum was held no Plea. 

And fo Note, That after the Plea of —Iz 
nullo eft Erratum, the Defendant had advan- 
tage to alledge Diminution. | 

Yet 7 E4.4.25. tothe contrary. 

See 22. E4.4.24. touching this Matter, 

See alfo 11 E4. 4. 10. That one ſhall not 
alledge Diminution in a thing meer contra- 
to the Record, © © * | 

And ſee 15 Eliz.Dyer 32 1.That where Di- 
minution is alledgeqd, a Certiorari ſhall be 
awarded. w 2s we, | 
- And Note, by the Book of 19 H.6.7 & 8. 
If after the Writ of Error be allowed , the 
Plaintiff in Error Remove not the Record, 
the Taxges of the Cimmon-Pleas will award 
Execution : Or, it he make the Retorn of 
the Writ of Error too long; ot, if they 
think the Frrors affign'd to be frivolous. 

But the Court of Kings-Bench may award 


a Superſedeax. 


And by 21 H.6.26. If one in Priſon, upon 
a Judgment to Account, brings Error 3 yet 
he ſhall remain in Priſon; qyod nora. 

And it appears 21 Ed. 3. Bro. 61. That a 
Writ of Error hanging , is no Superſedeas to 
have a Scire ſacias againft a Stranger to the 
Judgment. 

And as appears by 28 & 29 H.8. Dyer 32. 
and 18 Ed.4. Debt lieth upon the Judgment, 
not- 


Ch. 3. Of Erroz,and Falſe Judgment; 
notwithſtanding Error , and for the Cofs, 


although the Judgment be Reverſed. 


See 2.3 Eliz. Dyer 375. where , upon AFcror in Pars 
Recovery in Aſſiize, Error was bronght in liamenc. 


the. Kings-Bench, and the Judgment there 
affirmed ; and a New Writ was brought in 
Parliament upon that Judgment, and the 
Lord Chief Juſtice of the Kings-Bench , 
' brought the Record into Parliament , as 
likewiſe the Tranſcript ; and after that they 
were Examined , Remanded' the Record ; 
and' _ Errors were aſſigned in the Kings- 
Bench. | 7 | E - 


Then touching Amendment of Errors eſca- Of Amend- 
ed in the Proceedings of a Suit, and in ments of Er- 
what Caſes the Judges of the ſame Court 790c9ns Pro» 
may amend them, and ſave the bringing of <*"6* 


the Writ of Error; and where they muſt be 
Redreſled by Writ of Error, and cannot be 
otherwiſe done, ſee 14 Ed.3.cap.6. 

And ſee Cre. 2 Part 479, 526, 528, 54s 
672. That there are ſome Errors in the Pro- 
ceedings of Suits, that the Fudges of the 
Courts wherein they ace depending ,. ought 
to take Notice 'of, and Cauſe them to be 
amended; as all apparent Faults in Proceed- 
ing in the Action, as in Falſe Latin, want of 
Form in the Writ, Inſufficiency in an Office or 
Indi ment, Miſ-awarding of Proceſs, &c. AS 
if an Exigent go forth where none lieth; 
Impoſſibility in the Plea, as, in Account, ſup- 


poling the Defendant to be the Plaintitt's 


Receiver for Seven years, and he pleads 
Plene Computavit (tali die,) which is the firlt 
Day of the Seven years. y 
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Marims,Fc. of Pleading. 


In theſe and the like Caſes, the Court is 
to take notice of it ex Offcio, to Abate the 
Writ, award a Superſedeas upon ſuch Offices, 
Indictments, or Procefs, to ſtay Judgments, 
if the Defendants Plea be found againſt 
him, &c. and this without any Exception 
taken, or motion made by the Party. 

The Judges likewiſe are to ſee, that nei- 
cher Party in a Suit be prejudiced by any 
Error or-Miſtake in the Clerks of the Court, 
as by writing a Syllable or Letter too little, 
or too much, or by Razing, Interlining, Ad- 
ding or Diminiſhing of Words or Lettets, 
in any Record, Proceſs, Warrant of At- 
rorney, Writ, Panel, orRetorn: All which, 
tho'they appear ſuſpicious to the Court, yet 


the Judges may amend them. 


And ſee Co.Lib.4.62. Lib.5.37,45. Lib. 8. 
133. Lib.11.6,7. Dyer 367.and Srat.21 Fac.1, 
cap. 13. Thatin Caſe 'of Appeals, and In- 
dicments for Felonies and Utlaries there- 
upon, and after Demurrer joyned and en- 
tred, the ſame Court whefein they are de- 
pending, may amend the Imperfe&ions in 
want of Form, other than ſuch as the Party 
demurring unto bali particularly ſer forth 
in his Demurrer. | 

And after a Verdi& given in any Cauſe, 
on either ſide, neither Party in the Suic ſhall 
be hurt, by reafon fof any Variance in any 
Matter of Form only, between the parts of 
the Record, or for Jack of an Averment for 
Lite Gif the Party be alive, and it be proved 
by Examination ) or by reaſon any Venire, 
Habeas Corpora, or Diftringas 1s awarded toa 
| wrong 
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wrong Officer, or that the Vi/ne is Mil- 
awarded, or any one of the Jurors Mit- 
named in any of the Writs or Retorns , ſo 
he appear to be the ſame Perſon; or for 
iack of Entry, or Mil-entry of the Retorn 
of thoſe Writs, 1o a Panel be retorned and 
annexed to them; or for that the Officers 
Name is not put to the Retorn, fo the Writ 
be retorned by him; or that the Plain- 
tif, being an Infant, doth proſecute in 
Eje&tment, or any Perſonal Action , by 
Attorney : For theJudges of the Court have 
Power of themſelves to amend all theſe 
things. 
And ſee Bridgman's Reports 50. Bulſtr. 
1 Part 178. Brownlow?*s Rep. 30, 35, 57, 80x 
130,135,144,149,151. Co. Lib.1. 76. Lib.t. 
$7377. Lib.5.38,144. Stat.23 Eliz.cap.z. and 
Stat.27 Eliz.cap.g, By all which it appears, 
that moſt Miſtakes in Fines and Common 
Recoveries are not facal, but may be a- 
mended. | 
But by More, Caſe 332. the Juſtices may 
not Reform Error in Law before themſelves, 
though ic be the ſame Term ; but Error n 
Fatt, or Proceſs, they ray. 


So, by Dyer 195, 196. an Utlary in the 


Kings-Bench was Reverſed by Error in the 
ſame Court; but that was for Error in Fad, 
wot in Law, as if no Utlary in the Cate. 
And Trin.:26 Car.z. in B.R, it was holden, 
That the Clerk in the Kings-Bench may a- 
mend the Roll, until a Kecordatur be made 
thereof, either upon Writ of Error, or by 
Rule of Court, 
And 
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And ſee Mich. 8 Fac. 1.in CB. Co. Lib. 8. 
fo.156. where faid, That before the Statute 
of 8 H.6. cap. 12. + no Original might be a. 
mended in the Common-Pleas; and this Sta- 
tute enables that Court to amend only M;/- 
priſions , namely, when the Clerk miſtakes 
one word for another, or where he writes 
Words which are not Latin : As, 

9 H.7.16. hos breve, for hoc breve ; or 

Bendloe's Rep. fo. 19. Imaginavit for Imagi- 
zatus fuit; or by Miſtaking the Words of 
an Original, to ſay, Oftenſ. quare non fuit, for 

werit. 
Pp Or, as 22 Ed. 4. Miſtaking the words of 
Form, namely, Precipe quod ſolvat, for Pre. 
cipe quod reddat. In all theſe Caſes there ſhall 
be no Amendment. | | 

* But Mich. g Fac. 1. in C. B. in Ejefione 
firme , Weeks againſt Blackſtead , Leflee of 
Camden ; where, after Verdict to ſtay Judg- 
ment, the Defendants Council Obje&ed, that 
there were two Errors in the Record, one 
in the Declaration, namely, prout pradiu 
Willielmus, for pradiftus Fobannes ; and 
the other was in the Iſſue , viz. Er de hoc 
ponit ſe (meaning the Defendant) ſuper Pa- 
triam, Et pradicius Willielmas (the Defen- 
dant again, for Fohannes the Plaintiff ) /imi- 
liter, 

Per Cur?, theſe are but Miſpriſions of the 
Clerk, and notErrors, and ſhall be amended, 
being like to the Miſtake in 10 H. 7.23. and 
11H. 7. 2. where Defendens was written for 
Querens , and Fohannes for Rogerns , and a- 
mended by the Advice of all the Juſtices. . 

An 


" as .. 
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And by Coke Chief Juſtice , XMiſpriſions 
were anmendable the ſame Term at the 
Common Law; becauſe, during the Term, 
the Record is faid to be in peFore Fadics, and 
not eſteemed to be on the Roll fo abſolurely, 
but that they may amend the ſame at their 
Diſcretions. 

But the Juſtices of the Common-Pleacr, after 
a Writ of Error, cannot at all amend the 
Roll, where a Judgment was given the ſame 
Term, and is miſtaken in the Entry, becauſe 
the Roll is not a Record of that Term. 

And by 5 E4. 2. this was fo at the GCom- 
mon Law, until the Statute of 14 E4.3 gave 
power to amend Aiſpriſvons in another 
Term. | 

Bur 46 EJ. 3. the Caſe was, that Defer- 
dens was miſtaken for Querens ; but cou{d 
not be amended, becauſe an Old Roll; and 
the Statute gives Power only to amend New 
Rolls of the ſame Term they ar2 Entred. 

By the Statute of 26 H. 8. the Juſtices of 
the Common-Pleas, have Power to amend a 
Plea-Roll, in Miſpriſion only ; but not Omi/- 


ſoons. 


Miſpriſzons are Vicia Scriptoris, Faults of the 
Clerk ; as the Declaration varying from the 
Writ, or the Roll from the Original, or the 


Mean or Judicial Proceſs ; theſe by 19 H. 6. 


ſhall be amended, if it be only in default of 
the Clerk. 


But if ina Plea, that be Omitted which m——_ m 
ſhould be Averred,chis ſhall not be amended, "ee 
| becauſe it ought to haye been part of the 


Plea, 
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 Marims,zc. of Pleading. 


Plea, and cannot be ſaid to be any Default 
of the Clerk; but a meer Omiflion, whicti 
' makes the Plea imperfect. 

So, Mich. 5 & 6 Mar. Djer 164. a Record 
. came out of Ancient Demeſti iz Banco, by 
Writ of Falſe Fudgment , and the Writ was 
—Sub ſigillo ſuo & ſigills quatuor legalium 
bominum ejuſdem Curie, which according to 
Fitzh. Nat.Brev. fo.18.6b. ought to have been 
per quatuor legales homines, &c. upon 
which the Court doubted, if ic might be 
amended ; but ſeemed to be of Opinion, 
That the Plaintiff might have a New Writ 
to the Juſtices of the Common-Pleas, to Aurho- 
rize them,to proceed to diſcuſs the Errors in 
the Record, which lay before them. 

So, 2 Mar. Dyer 105. a Common Reco- 
very was ſuffered to Bar the Ifſue in Tail; 
and the Warrant of Attorney was , That 
—— Alicia po.lo. ſuo, for Elizabetha ; allo the 
Writ of Error was -——de Joquela que fuit 
in Cur' noſtra coram TFuſtic noſtris per breve 
noſtrum —— It was a Quere, if it were 
amendable ; but Reſolved in Blackmores Calc, 
Co.Lib.8.f0.152. quod vide, & nota. 

And fee Brownl. Rep.z Part, fo. 300. where 
a Writ of Error was brought by Frances 
Fulgham againſt Sergeant Harris , in this 
manner Pr gcipe,&c. quod, Or. Franciſce 
Fulgham, Vidae , contrary to the Form of 
the Regiſter,which is que fuit Uxor,and 
not Widow; and the ſubſequent words were 
- rationabilem dotem Tenementoruni que 
werunt Franciſci Fulgham quendam wiri (ui. 
Per Cur, thisis Error; for tho? it varies not 

in 
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in ſubſtance; yet becauſc it is contrary to 
the Form of the Regiſter, it ſhall not be 
amended. 

So Cres Facobi 21 MerrelP5 Cale, in a Writ 
of Error,of a Judgment in the Common-Pleas 
in Eje&tment, it was aſſigned for Error, That 
the Plaintiff declared, thac F.S. 25 Martii, 
Anno ſexto Facobi, had demiſed to him for 
Seven years, by virtue whereof he Entred, 
and was thereof poſlefſed, until rhe Defen- 
dant , poftea ſcilicer Anno ſexto, did ouſt him. 

After Imparlance, the Plaintiff made a 
Second Declaration , wherein he ſuppoſed 
the Ejeament to be done 26 Mai: Anno 
ſupradiffo , and of this Eje&ment the Wric 
was brought ; it was found againſt the De- 
fendant, and Judgment for the Plainciff,and 
whether it was Erroneous , becauſe no day 
was mentioned in the firſt Declaration, was 
the Queſtion. 

Agreed, That the firſt Declaration is the 
Principal, and if any Matter of Subſtance 
be omitted in ir, it cannot be helped or a- 
mended by the ſecond, for that is but a 
meer Recital; and therefore if the firſt be 
not good,the Trial is Erroneous. 

« Bur per Cr the firſt Declaration was good, 
for the Demiſe is laid to be 25 Marti, ſexto 
Facohi, which is the firſt Day of the year, 
and the poſtea ſcilicet 6 Tacobi,that the Defen- 
dant Ejeced him is certain enough; for the 
Year when the Eje&tment was made, and 
the Day of theEje&tment; are not material, 
being before the Action brought. 
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Plea, and cannot be ſaid tq be any Default 
of the Clerk; but a meer Omiflion, whicti 
' makes the Plea imperfect. 

So, Mich. 5 & 6 Mar. Dyer 164. a Record 
came out of Ancient Demefri iz» Banco, by 
Writ of Falſe Fudgment , and the Writ was 
——Sub ſigillo ſuo & ſigills quatuor legalium 
kominum ejuſdem Curiz;, which according to 
Fitzh. Nat. Brev. f0.18.b. ought to have been 
per quatuor legales homines, &c. upon 
which the Court doubted, if it might be 
amended ; but ſeemed to be of Opinion, 
That the Plaintiff might have a New Writ 
to the Juſtices of the Common-Pleas, to Autho- 
rize them,to proceed to diſcuſs the Errors in 
the Record, which lay before them. 

SO, 2 Mar. Dyer 105. a Common Reco- 
very was ſuffered to Bar the Ifſue in Tail; 
and the Warrant of Attorney was , That 
—— Alicia po. lo. ſuo, for Elizabetha ; alſo the 
Writ of Error was -——de Joquela que fuit 
in Cur' noſtra coram TFuſtic noſtris 74 breve 
noſtrum —— It was a Quere, if it were 
amendable ; but Reſolved in Blackmores Calc, 
Co.Lib.8.f0.15 2. quod vide, & nota. 

And ſee Brownl. Rep.z Part, fo. 300. where 
a Writ of Error was brought by Frames 
Fulgham againſt Sergeant Harris , in this 
manner Pr gcipe,&c. quod, &r. Franciſce 
Fulgham, Vidae , contrary to the Form of 
the Regiſter,which is 
not Widow; and the ſubſequent words were 
- rationabilem dotem Tenementoruni que 
furrunt Franciſci Fulgham quondam wiri ſui. 
Per Cur, this is Error; tor tho? it varies not 

| in 
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in ſubſtance; yet becauſc it is contrary to 
the Form of the Regiſter, it ſhall not be 
amended. 

So Cro*s Facobi 21 MerreP; Cale, in a Writ 
of Error,of a Judgment in the Common- Pleas 
in Eje&ment, it was aſſigned for Error, That 
the Plaintiff declared, thac F.S. 25 Martii, 
Anno ſexto Facobi, had demiſed to him for 
Seven years, by virtue whereof he Entred, 
and was thereof poſſeſſed, until rhe Defen- 
dant , po#tea ſcilicet Anno ſexto, did ouſt him. 

After Imparlance, the Plaintiff made a 
Second Declaration , wherein he ſuppoſed 
the Ejetment to be done 26 Mai: Anno 
ſupradiffo , and of this Eje&ment the Wric 
was brought ; it was found againſt che De- 
tendant, and Judgment for the Plainciff,and 
whether it was Erroneous , becauſe no day 
was mentioned in the firſt Declaration, was 
the Queſtion. | 

Agreed, That the firſt Declaration is the 
Principal, and if any Matter of Subſtance 
be omitted in ir, it cannot be helped or a- 
mended by the ſecond, for that is but a 
meer Recital; and therefore if ths firſt be 
not good,the Trial is Erroneous. 

» Bur per C*r' the firſt Declaration was good, 
for the Demiſe is laid to be 25 Marti, ſexto 
Facobi, which is the firſt Day of the year, 
and the poſtea ſcilicet 6 Facebi,that the Defen- 
dant Ejeced him is certain enough; for the 
Year when the Eje&tment was made, and 
the Day of theEje&tment, are not material, 
being before the Aion brought. 
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Of Error in Then, Of Errors in Fines upon Writs of 
—_ cn Covenant, and Common Recoveries upon Writs 
Recoreris, Of Entry inthe Poſt. 

For which ſee, firſt , Brownl. Rep. 2 Part, 
fo. 300. where, upon a Fine the firſt Procla- 
mation was made in Trinity Term 5 Fac. 
the ſecond in Michaelmaſs Term, 5 Jacobi, 
the third in Hilary Term 6 Facobi, when it 
ſhould have been Hill. 5 Facobi , and the 
fonrth and fifth Proclamations were in Eaſter 
Term 6 Tacobi. | FF. 

Per Cur, This is palpable Error; for the I} 

, 


fourth Proclamation was not entred at all, 
and the fifth was entred as of Hillary Term IF {; 
6 Facobi, when it ſhould have been of Hillary; } , 
Term 5 Facobi, and ſo cannot be amended 
becauſe it was of another Term. di 
And ſee Cro's Fac. 77. Earl of Bedford%s OY ; 
Caſe; where, in a Writ of Error to Reverſe I} p; 
a Fine, it was aſſigned for Error, that the I 
Writ was Pr ecipe, &c. quod teneat, Oc. 
Conventionem, &c. de oflo Meſuagis , duobus 
Toftis, decem Gardins ; and it was Certified, 
de ofto Meſuagits , decem Gardinis, &c. and |} yy: 
Adjudged no Error. in 
But ſee Cro's Carol, fo.300. Done and Smi- I > 
3% Cale; where a Writ of Error was 
brought to Reverſe a Fine levied by Baron I ,F 
and Feme, and others; and the Writ of Co- I pf 
venant wat direfted to the Coroners , with I tj 
this Clauſe fiat Executio brevis predic I} Fr 
fer Coronatores , ita quod Vic" ſe non intro- | ( 
mitterer, becauſe the Sheriff was one of the } pix 
Cognizees; and this was Objeced for Error, I ng 
becauſe, | 
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becauſe, as there ſaid, if the Sheriff had 
been ſole party to the Fine ; yet the Wric 
ought to have been directed to him, becauſe 
but a Summons,for the Sheriff may ſummon 
himſelf. | 

But Reſolved to be Error, becauſe a 
Doubr in Law , if the Sheriff, as Plaintitt, 
may Execute a Write upon himſelf; and 
therefore the general Courſe is, to direct rhe 
Writ to the Coroners, to avoid ſuch Doubt, 

And ſte Co.Lib.5.fo. 38. Tey's Caſe, where 
A. and B. his Wife levied a Fine of divers 
Mannors, Lands and Tenements to F.S. and 
F-D. in ſeveral Towns in the County of E. 
in which divers Grants and Renders were 
made ;-and in the third Render, all the 
Mannors, Lands and Tenements were ren- 
dred to A. and B. and the Heirs of the Body 
of A. and in thefourth Render, part of the 
Premiſſes were rendred to B. in Tail, the 
Remainder to the Right Heirs of 4. 

It was Reſolved , that the ſame was not 
Error ; 

Firſt, That the fourth Render, as to that 
was Contained in the third Render,ſhould be 
in the quality of a Charter , which needs 
not ſuch a preciſe Form as a Judgment. 

Secondly, That the Conutor thould not 
aſſign thac for Error , becauſe he gets an 
Eſtate by ic; and no man ſhall reverſe any 
thing for Error, unleſs he can ſhew that the 
Error is t5 his advantage. 


So More , Caſe 202. If an Infant levy alnfan, 


Fine, and take an Eſtate by Render, he may 
not haye Error for this. : 
X. 2 And 
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Marims,tc. of Pleaving. 


And ſee Mich. 31 Eliz. in B. R. Leon. Rep 
1 Part 317. Pigot and Harrington's Caſe , 
where Baron and Feme were Tenants for 
Life, the Remainder in Fee to an Infant, 
and they three levied a Fine, and the Infant 
only brought Error to Reverſe it. 

It was Objeced,that they all Three ought 
to joyn in, the Writ, according to 29 Ed. 3, 
I 
or per Cur',the Writ is well brought, for 
the Error is not Aﬀigned in the Record; 
but, withour it; in the perſon of the Infant, 
and that is the Cauſe of Action for him,and 
for no other; and the Fine was reverſed, as 
to the Infant only. 

Vide Cro*s Facobi 230. Point's Cale , and 
Bulſtrode's 1 Part 206. Batts and Fenning's 
Caſe; where Inſpe&ion of an Infant in 
Error, to Reverſe a Fine upon the day of 
Adjornment of the Term, held good by all 
the Judges of England. 

And ſee Meo.Caſe 701. That a Writ of 
Covenant , Retornable before 'the Date, is 
Error. 


Of Appeals, Tnditments, and Taforma- 


murdered. 


| Teis as much as Accuſatio with the Civi- 
lians ; for, as in their Law , Cognizance 
of Criminal Cauſes, is taken either upon 
Inquiſition, Denunciation, or Accuſation , 
is in ours upon Indiftment Or Appeal. 
diftment compiehending both [nquiſitiou and 
\Denunciation. Aceuſation, or Appeal, being 4 
lawful Declaration of another man's Crime (of 
Felony at leaſt ; for tho? there be an Appeal 
of Maybem, yet that, according to Bratton, 
is but in a manner an Aim of Treſpaſs) 
before a Competent Tudge , by onewho ſets his 
Name to the Declaration , and undertakes to 
prove it, upon the Penalty that may enſue of the 


contrary, 


Appeal, by others, is defined to be, The 
violent purſuing of a Subjet# unto Death ; and 
is the moſt nice kind of Suit that is com- 
menced at the Common Law , for every 
{mall matter will quaſh the ſame, if it be 


Ch.14. Of Appeals,Jndictments,sc, 


CHAP. XIV. 


t100sS. 
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PPEAL, according to Co. on Little- 4ppeal,whar 
ton, Lib. 2. cap. 11. comes, from the | 
Latin word Appello, to Call ; quia Appellans 

worat Reum in Fudicium, and is uſed in our 

Law, for the private Accuſation of a Mur- 

derer, by a Perſon who bad Intereſt in the Party 
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ZIO MBarims,gc. of Pleading. 
not freſhly purſued; and ſhall in divers re- 
ſpecs be taken ſtriatly in favoremwite. 


And Note, That the Proceſs in every 4 
peal, is to bear Date the ſame day of 
the Retorn, and if not, it will be-a Diſ- 
continuance of the Procels. 

Note alſo, That the Omiflion of any 
word, which is material, inthe Writ of 
Appeal, will abate the ſame. 


And it is to be Obſerved, That the Proceſs 
in an Appeal, doth vary from all other Pro- 
 ceedings at the Common Law; for there 
ſhall be no Amendment of a Writ of Appeal, 
nor -is.the Diſcontinuance of it helped by 
any Statute. | 


Where the Then, Where aw Appeal of Murder will not 
Heir ſhall not [;p fer the Heir. | [- 
have an ot, Forwhich ſee Mich.33 H.8. Dyer 50. 
peat oy met The Statute of 34 H. 8. made it Treaſon 
for a Woman to Poiſon her Husband. A 
Woman Poiſonegd her Husband : Afterwards 
the Statute of 32 H. 8. Of General Pardon, 
pardoned'the Offence; the Heir brought an 
_ of Murder : And it was the Opinion 
of all che Juſtices, that now 'an Appeal of 
 Marder did'lye for the Heir; for that now 
| Murder was turned into Treaſon , and the 
greater Offence ſhall excinguifh the leſſer. 
And ſee Cv. Lib. 6. fo. 13. in the Cafe-of 
Pardons acc. and 7 Eliz. Dyer 235. where 
| Petty Treaſon is pardoned by a General 


- Pardon, there one who killed -his Maſter 
| was 


, Ch.14. Of Appeals, Judiaments,zc. 
was Indi&ed of Murder, .and holden, the 
. Inditment did not 1ye againſt him ; but 
being found Guilty, was Reprieved. 
And ſee AMich.33 H.8. Dyer 5i. and 33 E- 
\ BB haz. Co.Lib. 4. 45. where an Appeal of Mur- 
der was. brovght againſt I. to Anſwer to 
A. B. alias die A,B. Fratri & here of the 
7 Perſon murthered; but becauſe the Plain- 
f U tiff in che Appeal was named Brother and 
Heir in the Alias diftus, which is no part of 
the Name , the Appeal did Abate , and the 
s | Defendantdiſcharged by the Courrt. 
- And ſee 5 Ed. 65. Dyer 6g. where there 
e E were three Brorhers, and the Midd}e Brother 
, BY is killed, and the Eldeſt Brother dies within 
y E the Year, without bringing any Appeal, and 
the Queſtion was, If the Younger Brother 
might maintain an Appeal ? It was not 
t Y Reſolved, but left a Quere. {ORs 
See 11 Ed.411. Stamifi59.20H. 6. 43. by 
Forteſcue, that he ſhall not 3 bare 16 A 7. 15. 
n contra. ; | 


A Fo. Top : 
ls Then, How Appeals ſhall be brought by In- 
, fonts. 


n Firſt, See Paſeh.17 E4.4. Pl. 4. and More, 
ni Ceſe 646. where an Appeal was brought by 
of Y an Infant, and the Defendant prayed to be 
wi diſmiſſed, becauſe the Plaintiff was an In- 
wy fant. 

Per Cur, If the Defendant be guilty, he 


Appeals 


brought by 


Inf@us. 


of Þ ſhall tay in Ward till the Infant comes of 


icy Age. 

al But by 25 8.3.1.6. the Plaintiff now fhall 
cr F. appear by Guardian. 

as X 4 By 


MYarims,dc. of Pleading. 


» By Co.2 Inf. 5.18 an Infant bring ah Ap- 

peal of the Death of his Anceſtor, the Parol 
ſhall nor demur'for want of Battail, but the 
Infant ſhall be outed of it,as if the Appellor 
were Old, or Maimed. | 


. But - Mirror of Fuftices 12.9. contra, the 


Parol ſhall demur. | ; 
And iee 2 Ed.4-19. b. and 20. 4.acc. and 

11 H.4.93.4. 5 . 
And ?aſch.27 H. 8. 25. an Infant brought 
an Appeal of Murder in the time of H. 8. 
and prayed, that the Parol might demur; 


- and Reſolved it ſhould not. - 


By 352.6, 10. If an Infant be found 
guilty ot: Felony, 'tis in the. diſcretion of the 
Court to give Judgment or not, as they find 
the Infant hath Diſcretion, or Malicious In- 
tent. ; Tout 


Df pleading to- By Owen 59, 63- and Pophars IIF- In at 


Appeals. 


Appeal of Murder, after. Pleading. to the 
Writ, the Defendant muſt Plead over to the 
Felony, elſe it is a Confeffionof it, for there 
his Life 1s in queſtion: 


' And ſee 3 Cre. 223, 224. where in an Ap- 


£5 peal of the.Dearth of an Husband, the De- 


fendant pleads—— Ne unques accouple,ehc.. and 


. quoad, &c. Not. Guilty. The Plaintiff Re- 


plies, — fueront accouple , but pleads nothing 
co the reſt ; yet it ſeems the Plea is not Dit- 


continued, becauſe the firſt Plea is not Tri- 
able at Common Law , ſo anſwers not the 


Plea over, 


gee 


« WMA a. co ac 


Ch.z4. Of Appeals, Judictments,gc. 


See 1 Cre. 247. Southbby. and Price's Caſe, 
An Appeal of Murder was brought in A. 
being the. next County to B. where the 
Murder was done , the Writ. ſhall abate ! 
For by 25 H.8. cap. 6. Indictments may be in 
_—__ next adjoyning ; but not Ap- 
s, 
"by Yelwerton 2.04. Bradley and Bank*s Caſe, 
and 2 Cro.283. Diſcontinuance of Proceſs in 
an Appeal is not aided by Appearance after- 
wards. . 
 Andby Yelverton, ibid. Conviction with 
Clergy is a good Barin Appeal. 

' . And Idem 205. Non Culpabilis ad Murdrum 
& Feloniam preditt, is a good Bar in an Ap- 
peal of Manſlaughter. - > Is | 

See Dyer 348, 349. where A. Appeals one 
as Acceſſary to B.C. of D. inthe County. of E. 
who pleads Nulla talis perſona inrerum natura, 
as B. C. die impetrationis brevis , nec unquam 
poſhea: *Tis good tho' there be one named 
B. C. in another County. bo 

And ſoit is, if he were dead the .Day of 
the Writ brought. | | 

But'26 H.6.8. A. brings an Appeal, and 
the Defendanc pleads.,, Nulla talis perſona in 
rerum Natura die impetrationis brevis. It ſeems 
not-to be a good Plea, for he ſhould have 
pleaded, Quod Quer' obiit ante diem impetra- 
tionis brevis ; or, Nulla talis perſona unquam 
fuit in rerum Naturs, 
By Keilway 106, 107. the Court will not 
ſuffer the Defendant to plead Variance be- 
tween the Appeal and the IndiFment, and to 
 Conclude to the Felony. | 
4 Vide 
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PDarims,Fc. of Pleading. * - 
Vide eundem ibid. What Pleas are Peremp- 
tory in Appeals. | | 

y Co.Lb. 2. fo. 30. 1f a Stroke be ſtrugk 
in one'/County, and the Party die in another 
Connty, an Appeal of Murther may be 
brought in either of the Counties, although 
nothing be done in that County where he 
died, towards his Death. - 

By Co.Lb.4. fo.4.7. one Appeal of Murder 
W. be brought againſt all the Parties, 
Principals and Acceſſories, and- not ſeveral 
Appeals; and the Declaration muft be a- 
gainſt them all; for the Wife brought an 
Appeal of Murder of her Husband againſt 
divers, and afterwards brought another 
Appeal againſt others. | 


Reſolved by the whole Court, 

That all che ſaid Appeals , bur the ficft, 
ſhould abate. | 

That the ought to have one Appeal a- 
gainſt them all. 

That the cannot have two Appeal of 
Death , but ought to joyn all in one 
Writ. 

That if one brings an Appeal of Death 
againſt divers, and all but one makes 
Defaule; yet the Plaintiff muſt declare 
againſt them all. 


But by Keilway $3. In Murder an Appeal 


ſhall be firſt brought againſt the Principal, 
and after that , another againſt the Abet- 
ror. 

So 


Ch.14. Of Appeals, Invdictments,gc; 


So per exndem ibid. an Appeal of Robbery 
ſhall be firſt brought againſt the Principal, 
and then againſt the Acceſſory. 

An Acceflory fhall be diſcharged , wherc 
the Principal before Judgment obtains his 
Pardon ; as appears by Co. Lib. 4. to 4.3. 
where the Brother and Heir brought an 
Appeal of Murder againſt 4.3. as Principal, 
and C. D, as Acceſſory of the Death of his 
his Brother, 

The Principal pleaded, Not Guilty ; but 
was found Guilty of Manſlaughter, and had 
his Clergy. - 


It was Reſolved in this Caſe, 

1- That the Accefſory was diſcharged, 
becaufe he could not be -guilty before 
the Fat, in caſe of Manſlaughter. 

2. Although the Principal was Convicted, 
yet, foraſmuch as he had his Clergy 
before Judgment,the Acceſſory ſhall be 
diſcharg 


So, where the Principal upon his Arraign- 
'ment confefſeth the Felony , and before 
Judgment obtains his Pardon, the Acceſſory 
is thereby diſcharged. 

Vide Cro. Car. 382, 383. where an Appeal 
was brought againſt two, one for Petty- 
Treaſon, the other for Felony : The Defen- 
dants pleaded'/Not Guilty the ſame Term in 
which the Appeal was Arraigned, and there- 
fore there was no other Declaration filed : 
But if they had pleaded a Plea which was 
adjorned to another Term,or had not Pang 
that 


- Barims,4c. of Pleading. 


that Term, then it ought to have been 


_ ffiled. 


And it was then agreed by the Court, 

That the Plaintiff might take out one or 
feveral Writs of Yenire facias , for doubt of 
Challenge. 

And ſee Co. Lib. 4. fo. 45. That Auterfoits 
Indicted of Manſlaughter, and thereof. Con- 
victed, and Clergy allowed, was a good Bar 
in Appeal of Murder. 

But contra, it the Indictment be infuffici- 
ence. 2 | 

And ſee 6 Ed.6. Dyer $8. where an Appeal 
is broughtby a Woman, of the Death of her 
Husband : 'T'o which the Defendant pleaded 
Not Guilty , and afterwards the Plaintiff 
took another Husband ; and it was Adjudg- 
ed, that the Appeal was determined by her 
Intermarriage. Bel | 

See 3 H.7.5. where in an Appealof Death 
one Challenged above 35, -and had Judg- 
ment of Pein fort & dure, that is, was Preſt 
to Death, ad 

So 21E4. 3. 18. Bro. Tit. Crone, Pl. 4.3. 
fo.181.. where one againſt whom an Appeal 
of Robbery was brought, did ſtand Mute 
our of Malice ; and it was. found. by the 
Jury thar he 'could Speak ; whereupon -he 
was preſently Condemned to: be Hanged, 
and the Appellor had his Goods: But if it 
had been by Indiqtmeat at the King's Suit, 
he ſhould have had Judgment of Pezx fors 
& dure. | 4 | 


Laſtly, 
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. Laſtly, by Co.3 nff.212 If the Defendant 
in an Appeal be Vanquiſhed or Slain , the 
Judgment is the ſame, that is, Suſpendere per 
Collum. | 
And thus much ſhall ſuffice-of Appeals. 


- In the next place, We ſhall: ſay ſomething of 


Indiftments , and the Pleadings thereupon, and 
what will Maintain or Buaſh the ſame. 


' An Indiftment is an Accuſation, drawnand j,7-91ex, 
ingroſſed in Form of Law, in the nature of wha: ? 


a Bill (or Declaration) againſt one- for ſome 
Offence, Criminal or Penal, and preſented 
to the Grand Jury to be Inquired of, who, 
in caſe they Find the ſame, do write Bla 
vers upon it ; but otherwiſe do Indorſe 
the word Ignoramus thereupon. 

An Indittment is always at the Suit of the 
King, ſo that he who Prefers it, is no way 
tied to the Proof of it upon any Penalty, 
except there appear Conſpiracy. It ought 
to be drawn with the greateſt Exacneſs , 
Curioſity and Certainty ;' and the Day, Year 
_ Place muſt be ſure not to be omit- 
ted. | 

. Indiftments are called Pleas of the Crown, 
and are exhibited for Treaſon, Felony , 
Mifprifions of Treaſon, High Miſdemea- 
nors againſt the Common-Weal ,- and all 
other Crimes which touch the Life, or Mu- 
tilation of a Man ; and thefe cannot be Pro- 
ſecuted in the Name of any one but the 
King, becauſe he only can Pardon them , as 
Offences committed againſt his Crown and 


Dignity. 
By 
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Marims,tc. of Pleading. 


By CG. 3 Isft. 156, 107. If any of the 
Grand Jury diſcover what perſons are In- 
dicted of Felony or Treaſon, they are guilty 
of high Miſdemeanour, and ſhall be Fined 
and Impriſoned, for thereby the parties In- 
dicted may Eſcape. 

Vide Co. 3 Inft. 230. and 4 Rep. Sier's Caſe, 
where ſaid, That it is not necelſary for the 
Coroner to ſet down the Day preciſely in 
his Inquiſition of Felony or Murder ; for 
if it be alledged to be a day before, or after 
the Fact done, the Jury ought to- find the 
party Guilty, and alſo find the Day when it 
was done, and the Attainder ſhall relate to 
the Day found in the Verdi: And if he 
be found Guilty thereupon , he may plead 
Auterfoits acquitte. 

But if they find him Guilty generally, his 


Feoffee or Leſſee may fallity the time , if 


alledged before ic was done to their preju- 
dice. 

By Co.4 Rep.4.6, 47.Wrote and Wigg's Calc, 
an Inquiſition was taken before the Coro- 
ners of the Sejeantry and'of the County, 
concerning a Death, &c. at D. within the 
Verge, and , by him that pleaded a Con- 
viction in Bar thereupon , averr'd to be In- 
dented ; but, it not appearing to be fo by 
the Inquiſition it felf, it ſhall be intended 
otherwiſe, and fo the Inquiſition inſufficient, 
and the Conyicion thereupon void, and-no 
Bar. 


F, ide 
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Vide Dyer 323.4. 323.6. where an Indi&- 
ment was brought againſt divers for ſaying, 
and hearing of Maſs, and every one was 
Fined one hundred Marks upon the Statute 
of 1 Eliz. where ſaid, That the word M:- 
»/ter includes Prieſt, and Clerk is ſufficient to 
prove one a Prief, And where one is Con- 
victed of three Offences upon three Indi&- 
ments at One time, he ſhall be Fined only 
far the firſt. 

And by Pophain, in his Rep. fo. 93. In In- 
dictments of TFeſuits upon the Statute of 
27 Eliz, for coming into Exgland, mention 
muſt be made, that he was born within the 
Kingdom of England, and that he is a Fe- 
ſuit ; but need not ſhew where he was made 
a Feſuit. 

Vide Stile's Rep.245 312, 324» 350. That 
an Inditment or Information brought a- 

gainſt Two, or more, for ſpeaking Words, 
&c. may be good; but in Caſes of Felony 
a joynt Inditment againſt them. is not 
good. 
By Cro. 2 Part 4.79. the Court is to take 
notice ex Officio, of all apparent Faults, as 
Inſufficiency in Inditments, and to award 
Superſedeas thereupon, if it be found againſt 
the party Indited, without any Exception 
taken by him thereunto. 


And by Dyer 367.Co.11. Rep.6. in Caſe of 


Inditments and Outlawries thereupon, the 
Court may amendall Impertctions therein, 
as to want of Form. 


But 
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What ſhall 
Quaſh an In- 
dictment 5 
what not. 


_  *Marims,c. of Pleading. 

But by S:ile's Rep. 437. a Caption of at 
Inditment of a former Term , cannot be 
amended in another Term ; but the ſamc 
Terni it may. 


Then, What ſhall be ſufficient Cauſes to quaſh 
Indiftments, and what ſhall not. | 

See, firſt, Dyer 50.b. Co.4. Rep. 4.1.4. 44.6. 
4.7.4. 3 Cro.7 39. One fſtrikesa man in rc, 
who died thereof 15 April, and the IndiQ- 
ment concludes , that he killed him in 
March: "Tis not good; but that he killed 
him upon the 1 5:4 of April is. But the beſt 
way is to Conclude generally, and ſay , he 
killed him, withoutnaming the day. 


And Note, That in an Inditment of 
Murder , the word Murdravit ſupplies 
ex Malitia pracogitataz and ſo doth 
Faratns fuit, Felonice cepit. 


Btit where an Indictment was, That 4. 
aſſaulted B. at C. & ipſum Murdravit, with- 
out ſaying , adtunc &* ibidem, it was holden 
to be ill, for want of naming the Place; 
for the Aſſault and Murder are ſeveral 
things, and may be done at ſeveral places. 

So, an Inquiſition taken by a Coroner in 
this Form Berk fl. Inquiſitio capt” pri- 
mo die Maii, without ſaying where, was Ad- 
judged to be ill. 

So, by Co. 2 In#. 135. if one be Indicted 
for Poiſoning another with Rats-bane, and it 
be proved, that he was Poifoned with Car- 
zharides , it doth well maintain the Indidt- 

= N1\C11t, 
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ment, becauſe Poiſon is the ſubſtance of 
them both ; but killing by Weapon , or 
otherwiſe, will not maintain ſuch IndiQ- 
menr. FE | | | | 
Bur if the Inditment be for killing with 
a Sword, Dagger, or other Weapon, it will 
maintain the Indidtment, becauſe cis killing 
tinder the ſame Clauſes, by Weapons. 

See Dyer 99, 4. 285, 4. 370, a. where 
holden, That an Inditment de Morte, or for 
- ſtealing the Goods, Cujuſdam ignoti is good; 

for the party flain , or robbed, may not be 
known. | | - 

So, Stile's Rep. 124. an Inditment far 
Afﬀaulting one Fohbn of the Pariſh of A. 
omitting his Surname, holden. to be good, 

as well as of Killing quendam ignotum ; and 
if he ſhould be Indicted again , under the 
whole Name, he may help himſelf by Aver- 
ment, 
But by Cr0.2 Part 606. an Indictment for 
Striking in the Church-yard , was quaſhed, 
becauſe it was Ad Generalews Seſſionem 
Pacs tent apud B. not mentioning the 
County; for tho* the County were in the 
Margin, and ſo may be intended that 
County; yet Indidments ſhall not be taken 
by Intendment. | jd 

Yet by Cro.3 Part 128, att Indiament was 
of a Riot, That he coram A. & B. Tuftic 
Domini Regis,&c. and Exception was taken 
0 it, that it ſhould have been, coram A .& B. 
duobus Tuſtic', &rc. Byr Reſolved by the 
Court, That falſe Latin ſhall not quaſh an 
Indiqment where the Intendment is evident. 
But 
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MYarims,vc. of Pleading. 
But ſ2e Stile's Rep. 155. and Cro. 3 Part 


5 Z I. COntTT 4. 

And ſee Cro. 3 Part 137. an Inditment 
of Murder quod in Brachia ſya dextra 
percuſſit —{held to be ſenfleſs and uncer- 
cain. 

And fo, to ſay—inſtanti die obiit , without 
the word Tbidem, or naming the Place where, 
1s as zl. | 

So, by Co.3. 194. an Indi&tment for Mur- 
der, on the Coroners Inqueſt, being —quod 
percuſſit eum gladio, not laying Felonice y was 
quaſhed for that Reaſon, 

So Idem ibid. 583. an Indictment—quod 
felonice & burglariter fregit domum,. was held 
to be no good Inditment for Burglary, 
becauſe ir wanted the word No#anter. 

But by Gezwdy Juſtice, *cis good for the 
Felony ; yet becauſe the Addition was in 
the Alias difus, and not in Primo nomine , it 
was quaſhed as to both. | | 

And 14.bid. 920, an Indi&tment of Burg- 
lary was — -quod Burglarit fregit , and Ex- 
ception taken to it, becauſe not ſaid Burgla- 
riter ; but Reſolved to be good, 

Yet Co. Rep. 4.. 39, b. Burglarit for Burgla- 
riter, was Adjudged ill. 

So , in Ryley's Caſe , Murderaverut for 
Murdrawverunt, held not good. 

SO, Idem, ibid. and Dyer 261, a. 304, b. 
Felonice & ex Malicia ſua precogitata fregit, 
will not ſerve inſtead of the ward Mur- 
dravit ; for wocabuda Arts arenot to be {up- 
plied by words that tantamouhr. FE” 
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And by Stile's Rep. 12. the like Law is in 
Caſes of Rape. 

So, by Cre. 2 Part fo. 20. an Inditmenc 
ſhall be taken ſtrialy, not by Intendment ; 
and therefore to ſlay » quod Rapuit Feminam, 
without ſaying Felonice, was held ill. 

See a. Notable Caſe in Co. 5 Rep. fo. 129, 
121, 122. Where an Inditment was upon 
the Coroner's Inqueſt tor Murder , and Ex- 
ceptions taken to it : 

Firſt, Becaule 'tis ſuper Mammillam in an- 
terior* parte Corpors ; and Mamilla is fſpzlt 
with a double 2, and fo falſe Latin: But 
Reſolved, falſe Latin ſhall not quaſh an In- 
didtment, tho' it will an Original ; but an 
Inſenſible word, in a Material place , may. 
Alſo ſuper Mammillam is but a Redundancy, 
for ſuper anteriori parte Corporis, intending the 
Trunk, was certain enough. But ſuper Ca- 
put, ſuper Faciem, im dextra parte Corporis , in 
ſiniſtra parte Corporis, ſuper ſimiſtram Or dextram 
Manum,” Brachium, Latas, &c. without addi- 
tion, 15s not. 

Secondly,” Tis Dans unum vulnus , for unam 
Flagam; but that was Ruled, well enough. 
Thirdly, The length, breadth and depth - 
- of the Wound was not ſhewed, but becauſe 
it was ſhewed, that he was ſhot through with 
a Piſtol, that was certaih enough ; tor they 
are but ſet forth to ſhew the Mortality. 
 Fourthly, *T was ſaid Dans unum wulnus to- 
taliter penetrans, &c. and thereto Objected, 
That it was not the Wound , bur the Total - 
did penetrate ; but that was Ruled to be 
«. *'l enough, for the Wound went through, 
'S 2 Fifthly, 
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Fifthly, There wanted the word Percuſjt, 
for it was dans unum vulnus without the word 
Percuſſit 3 and for that.,, tho' it was ſhooting 
with a Piſtol, the Indi&ment was quaſhed as 
Inſufficient. 

And ſee Cro.- 1 Part 334. an Indictment 
againſt Two, for ſtriking in a Church, 
wher* :!:2 Grand Jury found Billa vera as to 
or'” -.:xi Ionoramus for the other ; and Ex- 
ceptions taken to it, | 

Firſt, Becauſe the Bill is laid joyntly—9quod 
fecerunt, [ed non allocatur ; for that is but falſe 
Latin, which of it ſelf ſhall not quaſh an 
Indittment. 

Secondly, The Bill is—contra formam Statuti, 
and yet it doth not appear by the Indid- 
ment, that the ſtriking was with a Weapon, 
| and thar lies not within the firſt Clauſe of 
the Statute, and the ſecond Clauſe gives only 
Excommunication to the Offender ipſo fats; 
and contra formam Statut*, cannot itand in 
'an Inditment of Battery at Common 
.So Leon, Rep.2, Part, 183, 184. an IndiQ- 
ment was upon the Statute of 5 E4.6. 4. for 
Drawing in the Church upon .one A. B. 
without faying , That he did it with an 

Intent to Stab him, and for that Cauſe 
holden to be ill; and moreover, for that it 
Concluded contra formam Statut?, it did 
Not appear to be like ro an Indi&tment at 

Common Law. | 
SeeCre.697, acc. 


And 
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And ſee Noy's Rep.i71, 172, 173. an In- 
ditment for ſtriking one in the Church- 
yard, quaſhed upon two Exceptions : 

Fir#t, Becauſe. it is laid quod extraxit 
Gladium & percuſſit, initead of 7xtraxi Gla- 
dium ad percutiend', according to the words 
of the Statute, which afge--—If any perſon 
maliciouſly Strike in the Church-yard, cr Draw 
a Weapon there with an Intent to Strike, 

C 

Secondly, Becauſe the word 17:/;:;/e was 
omitted 'in the Indi&menc, . which is a 
Material Error, becauſe expreſly named in 
che Statute. . 


Then, For Indifiments 'of Nuſances , take Nuſances. 


theſe Rules : | 

See Cro. 3 Part 63. where an Indictment 
againſt one, for making a Nuſance in the 
Horſe-way, was quaſhed, becauſe it was nor 
faid the Kings-way, or the High-way. 


And Note, by zz Af. an Inditment dotlr 
not lye for a Nuſance done to a parti- 
lar Place; for ic muſt be laid, to be 
done to all the King's Liege-People. 


So, Idem, ibid. 148, an Indiatment for 
' ſtopping an High-way,was ſaid to be— ad 
Notumentum diverſorum Linerrinn Daoying Re- 
#,&c. and quaſhed, becau'ic too particular, 
or that thereby only is intended a Nutance 
to ſome, not all the King's Subjeds. 
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-Barims,4c. of Pleaving. 


So, Leon. Part 183, 184. an Indictment 
was for not Repairing a Bridge; where ſaid 
—— Ita quod Ligei Domini Reg ibidem tranfire 
nen poſſunt , ad Nocumentung eorum ; and for 
that Exception was taken to it, becauſe not 
faid— ad Commune Nocumentum., for when 


the King's SubjeRAs are named in an Indid- 


ment, it ought to be expreſſed to be a Com- 
mon Nuſance. . : 

So, Mich. 16 Car. 2. in B. R. Rex verſus 
Morris, an Inditment for keeping a Glaſs- 
Houſe ad magnum Nocumentum Subdi- 
torum Domini Regis, was quaſhed , becauſe 
not faid —— ad Commune Nocumentum; and 
Srjeant Maynard doubted , if this Offence 
were Indictable, = 

$a fee Cro. 3 Part go. Leon. 1 Part 117, 
and 27 Af. 5. one was Indicted at the Aﬀſizes 
Quare vi & armis , he incloſed Land 
wherein others had Common; and Ruled, 
That an Indi&ment lies not in this Caſs, 
becauſe it is no Pablick , but a Private Nu- 
ſance ; and the Vs: & armis ill, for one can- 
not forceably incloſe his own Land. - 
Laſtly, ir was Objeced, That the Indi 
ment did not lye here, becauſe Juſtices of 
Gaol-Delivery have no power to take an 
Inditment of Nuſance. 

And ſee Bendl. Rep. 152. an Indictment 
was Exhibited againſt one, for Erefting a 


| Wear in the River . . which Concludes 


ad Nocumentum omnium Inbabitantium 
in Comitatu H. and Reſolved by the whole 
Court, tho' not ſaid to be— ad Commune 
Necumentum, or Nocumentam omnium 


Ligeorum, | 


ani w=S Aa wa a ads an co as 
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Ligeorum,or Subditorum,, yet General enough, 
- 3" a Nuſance to the whole County 
ot HT. 


And ſee Cro.Car.274, 275. an Indiftment 77 & annir, 


againſt one Quare vi & armis, he burnt 
his own Houſe ; Fones and Berkly were of 
Opinion, That it. did not lye V; & armis, 
becauſe the Houſe was in the parties own 
poſſeſſion : But Croke was of the contrary 
Opinion, and ſaid, "That if a Servanc runs 
away with his Maſters Goods , committed 


to his charge, the Indictment againſt him - 


ſhall be YV: & armis. 


And Note, That an Indi&ment upon the 
Statute of Hen. 6. of Forcible Entry, 
j——Luod pacifice intravit & ipſum expulit 
O&- extratenuit, was Adjudged to be ill, 
for want of the words Vi & armis , & 
mann forti. 


So, Cre. Facobi 20. an Indictment upon 
the Statute of H. 6. not ſhewing how the 
Entry was Pacifice, or Falſo, was holden ill 
by two Judges. | 

And Mich.13 Car.2.in B.R.an Indictment 
upon the ſame Statute, ſaying Paſifice ingre/- 
ſus, for Pacifice, and having no an fort: in 
the whole Indictment, was for that Reaſon 
quaſhed, and the Clerk of the Peace fined 
tor it. 


ing an Houſe upon the High-way , and 
fſtreightning ic,z/, tor want of the words con- 
ira Pacem. | 


d 4 4 | Mich, 
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30 Cro.Caroli 4.22. an Indidtment for ErcCt- Contra pacem, 
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Ince: tainty. 


 ARule to di- 


and where an 
Action of the 
Caſe doth Iye. 


 ftirguith, where 
an Indictment, 


Marims,4c. of Pleading; 


Mich. 16 Car. 2. in B. R. an Indictment 
was againſt one, for Seducing a Man into an 
ill Houſe, and cheating him of his Mony. 


By 29 Af: 45. an Inditment againſt one 
as Communis Latro, or Common Foreſtaller, 
Champertor , Conſpirator , &c. without 
charging the Party with fome particular 
Fa&t, 1s not good. wr 

But by 30 4. 37. an Indictment of Com- 
mon Confederacy 1s. Og 

And by 38 Ap. 11, 12. an Indictment for 
taking Charters of Land quaſhed , for not 
ſerting forth what the Charters were. 
 Biir Paſch.18Car.z.in Þ..R.and Rolls Abridg. 
2 Part 79. an Indictment againſt one for 
being Communijs Oppreſſor , was Ruled good 
upon Exception ; but the Court was of Opi- 
nion , that=—Communis Forſtallator 1s not 
good. 

See Mo. Caſe 302. touching the words 
Communis Fur, Latro,@c. _ 


Paſch.16 Car.. in B.R, Reſolved, That an 
Indictment lies for the Breach of a Private 
Statute, where no particular Penalty is pro- 
vided ; if the Statute concern a multitude 
of Perſons, ſo as an Action of the Caſe will 
not Iye: Bur if it concerns a Particular 
Perſon or Intereſt, an Action of the Caſe 
lies, ana not an Indictment. CO. 


An 
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An Information, is a kind of Declaration, Information, 
| wa at the Suit of the King, as the In- what? 
O 


rmer (therefore called a Qui cam,from the 
words in the Information, A. B. qui tam pro 
Domino Rege, quam pro ſeipſo ſequitur) for the 
Breach of ſome Statiite , or ' Penal Law, 
wherein ſome part of the Penalty, as a 
Moiety or Third 'part, is given to him ; 
and may be either by Action of Debt , or 
Information. _” 

Informations are alſo brought by the At- 
torney General only , in Caſes where the 
whole Penalty or Forfeiture is given, by 
ſome Penal Law, to the King. 

Vide Co. 6 Part, Gregory's Caſe, 3 Inſt. 43, 
194422 3+4340,356. 15 Eliz.ca.g. 29 Eliz.ca.5. 


21 fac. 1.c4.4. Cro. 3 Part 375. touching the 


Duty of an Informer. 

By 18 Eliz. ca. by Every Informer upon 
Penal Statutes muſt Exhibit his Information 
in Perſon, not by Attorney ; and purſue it 
by himſelf, or Attorney ; a Note of the Day 
of the Monch of the Entry of it muſt be 
made ; no Jury muſt be Compelled to Fe/- 
minſter , to Try any Offence done Forty 
Miles off, unleſs the Attorney General , for 
ſpecial Reaſons requires it; and the Informer 
not to make Compoſition , without Licenſe 
of the Court, on pain of Pillocy, 

' By 15Eliz.ca.5. Detendants in Informa- 
tions upon Penal Statutes, may Appear by 
their Attorneys, where they are Bailable by 
Law ; or by the leave and fayour of the 
Court, | 
Rey | But 


GET 
Ee EE AAS p _ -- 

£ _—_ I OE ge es —__ > 
ne RTE = SEE. EI IVF 
W_— w_= = 


= nq———_— _ 
* 26 _" 24 - 75 ET TEE AY IVE ng — S SEE PX ED II 
> PIES IEEE Hu gn 8 


339 


Marims,Fc. of Pleading; 


' But by 31 Eliz.ca. 10. This laſt Ad ſhall 
only extend to Natural Subjedts, and Deni- 
ZEns. : : 
' By the Statute of 21 Facebi ca. 4. for all 
Offences againſt Penal Laws, the Information 


muft be laid in the proper County where- 


the Fa& was done, and not to be received 
till the Informer hath made Oath , That it 
was done in that very County , and that 
within a Year before; and the Defendant 
may plead thereto the General Iſſue. 

Bur this Statute ſhall not extend to I»for- 
wations, touching Recuſants, Tonnage and 
Poundage, Tranſportation of Gold, Silver, 
Powder , Shot , Wool, Wool-fells, or Lea- 
ther. 

And by Cre. 3 Part, 138. Co. 3 Part, 138. 
5 Parr,48.583. 11 Part,65,6. 3 In[t.141,238. 
Mo.Caſe 7 15. Leon.1 Part.292. If the Infor- 
mer dies, the Attorney General may pro- 
cced for the Kings Moiety after his death. 

And fo 'tis, if the Informer will not Pro- 
ſecute any further. 

And fo, if the Attorney 'General will not 
Proſecute any further, or will not Reply, as 
the Courſe is for him to Reply alone, in 
theſe Caſes the Informer may Proſecute for 
his Pare; for after the Suit begins the Infor- 
wer hath an Intereſt, which the King cannot 
Releaſe, or Pardon. | 

And it appears by Stiles Rep. 329, 330. 
where an Action or Information is ram 


pro Domino Rege quam pro parte; there, if the 
Judgment be Entred only for the Party, 'ris 
Erroneous. 


And 
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, And Idem 318, 319.upon ant Information, 

where part of the Mony did belong to tha 
King, the Party ſued Execution of all to 
himſelf; the Execution was ordered to be 
ſtayed, and a New one awarded, and in the 
mean time theMony ro be brought intoCourt. 

And Idem 387. an Informatio® was Exhi- 
bited for ſeveral Things; whereof ſome of 
them appeared to be done before the Date 
of the Information, and other part of them 
afterwards ; yet all well, if done before the 
filing of the Information, and Bail upon it, 
for then the Action begins. | 

See Mo. Caſes 165. Gro. 1 Part 24. 2 Part 
266, & 666. by Dyer, where a Statute ap- 
points the Information to be brought within 
a Year ; yet if it be brought within ſix 
years after, *tis ſufficient for the Party. 

Aud ſo Cro. z Part 341. in Demands leſs 
than due, good for the King, tho' ill for the 
Informer. 

And fee 35 H. 6.29.6. in an Information 
for Detaining the Kings Goods,'cis ſufficient 
to ſay , . That they were in his Poſſefion, 
without ſhewing how they came, as it muſt 
be in Trover, or Detinue , by a Common 
Perſon. | 
| See Noy's Rep. x18. where the Defen- 
dant pleads to an Information upon the 
Statute of 23 H. 8. for ſelling Beer without 
Licenſe, that there is another Information 
depending in the Exchequer for the ſame Of- 
fence ; *tis a good Plea,if there be no Covin 
in the Caſe, and if there be, the Informer 
may ſet it forth in his Replication. . 
Mich, 
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Mich.22 Car. an Information was brought 
in the Kmgs-Bench againſt one, for being 
Perturbator Pacis & Communis Oppreſſor , and 
for that he took unreaſonable Diſtreſs of 
divers of his Tenants ; after Verdi&, Judg- 
ment was ſtaid for Three Reaſons : 

Firſt, Becauſe not ſaid which of his Te- 
nants. | 

Secondly, For that Information lies not for 
unreaſonable Diſterſs; but Aion upon the 
Statute of Marlbridge 4.3. | 


Thirdly, Becauſe Communis Oppreſſor, and | 


Perturbator Pacis, are words too General t 
ground an Information upon. 

So Hill. 15 & 16 Car. 2. an Information 
was brought in the Kings-Bench againſt one 
for uſing the Trade of a Draper ; and Ruled 
to beill for two Reaſons: 

Firſt, Becauſe not ſaying, it was a Trade 
at the time that the Statute of 5 Eliz. was 
made. | | 

' Secondly , Becauſe it wanted the words 
Contra pacem. 

But Mzicb.24, Car.z. in B.R.an Information 

That diverſis diebus & wicibus , between ſuch 


" a day and ſuch a day the Defendant did 


ſuch Offences, held good, tho' in a Criminal 
Caſe. " | , 
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In Formedon, the Plaintiff may Declare of a 
Gift without Seiſin ; otherwiſe in a Bar, 
Þ. 6 

Where two Defendants,and the one appears, 
and the Plaintiff Counts againſt him in 
Treſpaſs, that he ( /mwulcum the other, ſuch 


a day) did the Treſpaſs, and againft the 
latter the Plaintiff varied in the Day, 


_ IÞ.7 
Of ſeveral Counts in one Declaration, -p. 7 
Where the Plaintiff ſhall Coune de Nows,and 
where not, ibid, 
Rules to be obſerved in declaring of the 
Day, Year and Place, p.$ 
| The diſadvantage of Miſtaking the Time 

Years, or number of Acres in a _ 

| ibid. 

Of ſeveral days of Payment, and where 
' Execution upon the firſt defaule, where 
not, p.19 

- Reaſons for Pleading the Common-Bar, and 


iving a New Alignment by Replication, 


Where the Wric and Declaration are ge- 
neral, as in Treſpaſs,&c. P.IT,1% 
Thar Declarations in Treſpaſs have ab antie 


quo been certain, as they are at this day, 


by Rule of Court, in the-Common Pleas, 


| | P.13 
Rules for declaring in Replevin and Tref- 
pals, | P:14-315,16,17 
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CHAP. I. p. 18 


Of Bars, or Pleas to Detlarations. 


. Bar, or Plea, ibid.19 
; What Pleas ſhall Conclude the Defen- 
dant by his Appearance,Continuance,&c. 


| p-I9 
Of Pleas to the Juriſdiction of the Court, 


| P-20 
Of Foreign Pleas, | tbid. 
Of the Order of Pleading,. P-21 
Of Pleas to the Perſon, thid, 
Of Pleas to the Count, _  thid. 


Of Pleas tothe Writ, P-L2 
Of, Pleas to the Action of the Writ, ibid. 
Of the Form of the Defendant's Pleading, 


| | P-23 
Where the Defendant ſhall make Defexce, 
and where not, | ibid. 
_ Of the Defendants niaking but Half H_—_ 
| » 1bid, 


Of the ordinary Full Defence, P-24, 
Miſnoſmer, how pleaded, 25 
Of Proteſtations, ibid. 


Of Colours in Pleading , what is properly 

ſignified by the ſame, and in what Actions 
_ they ſhall be given, p.26,27,28 
What be ſufficient Colours, and in what 
manner they are to be pleaded, p.29 


__ Color 
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Colour ought to be by a Title, or Poſſcflion, 
doubtful to the Lay-People , whether the 
ſame be good in Law , or not ; and 
mult be given to the Plaintiff , and not 
to another that Enfeoffeth the Plaincitf, 


P-21 
How the Defendant ſhall conclude hjs Plza, 


EEE P-33 
Of Averments in Pleading, P-34. 
Averment defined, ibid, 
When the Defendant ſhall aver his Plea, 

: P 35 
Of Pleas in Bar, P-4-3 


Of Bars to avoid Circuit of Aﬀtion, p.44. 
How to plead the performance of the Con- 

dition of an Obligation, P-46 
Of Conditions to ſave harmleſs, P47 
Of Conditions to-perform Awards, p.4.8,49 
Of the ditference in pleading an Arbitre- 


ment, and a Concard, P.52 
Of Conditions for Appearance, Ibid. 
Of Conditions, nor to diſturb the Plaincitf 

in his Poſſeſlion, P-52 
To Account, - ibid, 
Of Bars to Common Intent, ibid. 


No ſubſtantial part of a Bar to be omitted, 


P.55 

Upon what Pleathe Plaintiff ſhall have pre- 
ſent Judgment, P57 
Of Pleading Accord, or Arbitrement, p.59 
Where Waranty'is a good Bar, .60 
Where Auterfoits Barre ſhall be a good Bar : 
where not, * _ 62 


«. 4 Of 
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Of Pleading a Recovery of Land in queſtion 
againſt the Plaintiff;or one whoſe Eſtate he 
hath in the ſame , or higher Nature of 

- Action, | | p.62 

A former Recovery by the Plaintiff pleaded, 


| - no Bar, without Execution, p.53 
Where the Plea ſhall goto Parr, or to the 
| Whole, ibid. 
Of Certainty inPleading, p.64. 

F ” 
| CHAP. II. p.69 


Of Replications, Rejoynders, & 


hea [i ins > Re _ tr—>-w—m 


| Eplication, Rejoynder, Surrejoynder, _ ? 
161d. 


| Where the Plaintiff is in a manner bound t 
to anſwer the Defendants Plea.; yet, if he 
will, may plead at large, without anſ{wer- 


- ing the ſame, ibid. 

Plea at Large, what? 0 

In what Caſes there is no-occaſion either oe 

Replication or Rejoynder, P.7 2 

| Where one Replication ſhall go to ſeveral 
| Bars, _ Þ73]] 1 

' Rebutter, what ?” P74 


CHAP. 
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CHAP. IV. P.75 
Of General Iſſue, and Special Evidente. 


SS UE, what ? ibid. 
Evidence, what ? |  Þ476 

Ot the proper Evidence upon the Plea of 
| Non Calpabilis, © ibid. 
Of Evidence for Abridgment of Damages, 


| | = P-78 
What Evidence may be given upon the Iſſue 


of Nil debet, 79 - 
a 


Where the Defendant pleads —Nul 
he cannot give in Evidence— No ws 
| .30 
Of the Evidence to be given upon the lies 
' Ne Enifeoffa pas, or Non Feeffavit ; Ne 
Leſſa p45, or non dimiſis ; of Where. the 
Parties are at Iſſue upon a Grant or Feoff- 
ment pleaded by Deed, or where a Demiſe 
to Baron and Feme is pleaded ; asalfo upon 
the Iſſue Ne Dona pas, or Non o_ b 
ibid. 


What Evidence ſhall be given upon thg. 


Pleas Non eft fattum, Riens paſſa, &c. p.81 
In Actions of Maintenazce, or other Attions 
upon the Statute, in ſome Caſes, the ' Gg- 
neral,and in others the Special Iſſue ſhall 
be taken, p.S1 
Of the Plea Hors de [on Fee, and what Evi- 
dence ſhall be ſufficient to be given there- 
upon, .Þ.82 
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»Of Evidence upon the Ifſues Ne unques Exe- 
cutor, Or Pleinment Adminiſter, p.83 
Where che Iſſue is upon Prelcription , if the 
Plaintiff give in Evidence a Deed, Within 
time of Mind, the Defendant may Demur 
upon the Evidence; but otherwiſe, if Time 


Of giving Evidence upon a Preſcription for 
Commun appurtenant, ibid. 


Of Evidence given upon a Cuſtom, p.84. 
Where the Defendant may Traverſe an 
part of the Plaintiffs Conveyance of his 
Aion, and not be forced to the General 
Hue, ' p85 
Where the Defendant ſhall be forced to the 
General Iflue, or may Traverſe the Place 
laid by the Plaintiff in the Declaration, 
| 8 
In what Caſes the Defendant may Lan 
Specially,and not be forced to the General 


Hue, p.88 
Where the Evidence doth ſtand or agree 
with the Iſſue, and where not, P.91 


What is ſufficient Evidence , that the a 
ſhall be obliged to rake Cognizance of, 

| »JL 

What Deeds and Writings are fafficiant 
Evidence, ſuch as the Jury- are to take 
notice -of, or ſhall be delivered unto 
them, | P94 


CHAP. 


The TABLE, 


CHAP. V. p.97 

Of Special Iſſues, and the manner of Joyning 
; _ them. | 

| Hich of the Parties in their Pleas 

ſhall firſt ofer the Iſſue, ibid. 

That he who pleadeth the firſt Negative,ſhall 

Conclude the Iflue, = ibid, 


That Iſſue ſhall be always joyned upon a 
Negative, after an Affirmative alledged 
before ; or e contra, | p.98 

"That, if the Defendant do plead in tne Ne- 
gative tothe Writ, the Plaintiff ſhall Re- 
ply in the Affirmative , and Conclude the 
Hue, © ND» ibid, 

That, if the Plaintiff Declares in the Nega- 
tive (as, That the Defendant did ſue him in 
the Name of N. without his aſſent,it ſufficeth 
the Defendant to ſay, Thar be ſued bim by 
the Conſent of N. and offer Iſſue — 

| 1IDICl, 

Where the Defendant did plead to the Writ, 
That he was abiding at D. no Plea, withour 
ſaying alſo, and not at B. as the Plaintiff 
did name him; becauſe the 1/ue ſhall al- 
ways be upon a Negative, ibid. 

So,one of the Defendants in Treſpaſs plead- 
ed, That one of his Companions was dead the 
day of the Writ purchas'd; no Plea for the 
Plaintiff co Reply, Ther be was alive at D. 
but muſt alſo ſay, aud not dead. Asto lays 
by way of Replication, in the like Caſe, 

£ 3 Aulier, 
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Mulier, and not Baftard ; or Frank, and 
not Villein ; and offer the Iſſue, p.98 
'The Defendant pleaded , That the Place 
where, &fc. was the Freehold of J. S. &c. 
and the Plaintiff Replied, That it was bis 
Freehold ; he mult ſay alfſo,and not the Free- 
bold of J.S. or he muſt Traverſe, Abſque 
hoc, That it is the Freehold of J.S.&c. ibid. 
'That, he who taketh the Traverſe by Ab/que 
hoc, ' ought not properly to Conclude the 
Hue; but the other Party beginning his 
Plea with Ur prius dicit,e:c.may, P-99 
That, he who pleads Partes ad Finem nichil 
 'babent; or doth Counterplead the Poſleſli- 
on 3 or pleads, Ne unques ſeiſie que Dower ; 
Ne Dona pas; Nul Tort ; Non Culpabilss , 
and the like ; becauſe theſe Pleas be in the 
Negative, he ſhall Conclude with the Iſſue, 
Et de hoc ponit ſe ſuper Patriam, - ibid. 
But in the Plea of Partes ad Finem, &c. the 
Party pleading the ſame, may have his 
Ele&tion to Conclude the Iſſue, or =, 
ibid. 

So, where the Defendant pleads in the Ne- 
 gative, he may Traverſe, and not Con- 
clude with the Ifſue, but with Unde Fudi- 

. cium fi Atio, becauſe a Perfect Ifſue wy 
IG. 


be joyned thereupon, | ibi 
Where Iſſue ſhall be taken upon Afirma- 
tives only, without Negatives, ibid. 
Of Tender and Refuſal in Pleading, p.100 
Of the Iſſue Negative pregnant, P-10T 
_ Of the words Mods & Forma in Pleading, 
| | P-I02 
Of Traver/e in Pleading, Cog 


4 
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Time, where and how Traverſable, p. 104. 
Rule , concerning Departure in Pleading , 
.10 
Place and County, where Traverſable, Lin _ 
Where the Plea is good without Traverſe, 
and: where the Taver/e ſhall make the Plea 
il, p.109 
Where the Dying ſeiſed, or Diſcent , is Tra- 


verſable, P.II2 
When the Diſcent, or Abatement , ſhall be 
Traverſed, P.II3 


Where the Dying ſciſed, the Conveyance,or the 
Diſſcifin alledged, ſhall be Traverſable, 
PIT 
That a Dsſſei{in alledged either in Bar - 
Replication, is always Traverſable, p.115 
Difference, where the Diſſesin is alledged in 
Fait, and where only by way of cups 
ibid. 


Dsſſeiin Traverſable, ibid. 
In Treſpaſs, the Diſſeiſin, not the Diſcent Tra- 
verſable ; otherwiſe in Aſize; . 1bid. 
Where Sei/in alledged in Fee, ſhall be Tra- 
verſed, ibid. 
Where a Traverſe holden a Feofail, p. 1 16, 
| I17 

Of che Traverſe, Aliquo alis modo, p-118 
Which of the Conveyances .alledged to be 
Traverſed, |  _ p.119 
That the moſt material Matter alledged by 
the Defendant,is always Traverſable, ibid. 
But where, by way of Replication many 
Conveyances are pleaded , the Defendant 
may Traverſe which of them he pleaſeth, 


ibid. 
Z 4. Where 
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Where the Plaintiff againſt a General Bar, 

—makes Title by  Feoffment and Diſcent , 
" whereby he is Remitted , there the De- 
fendant cannot Traverſe the Feoffment , 
but the Diſcent, as the moſt Material part 


of che Title, .120 
Where the Defendant is to Traverſe the 
Diſſei/in, as moſt Material, ibid. 


Tho? the Defendant Convey by Mean De- 
_ grees from the Plaintiff himſelf; yer if he 
plead talſe in any Poiat, the Plaintiff 
by like Pleading may Traverſe him, ibid. 
I2T1 

Where the Commandment is T raverſable ; as, 
where the Defendant pleads the Freehold 

is to F. S. and that he did the Treſpaſs by 
his Commandment , and the Plaintiff 
makes Title from a Stranger, and Tira- 
verſes the Commandment of F. S. and 
*, good, ibid. 
But made a Qszre if, where the Defendant 
Juſtifies by the Commandment of the 
Owner, the Commandment is A" 
ibid. 
But, in all Caſes, where the the other Con- 
veys from the ſame Perſon , the Com- 


mandment is T raveriable, P-I22 
The like of ©; Eftate,if both Parties claim 
from one Perſon, | ibid. 
Where /everal Traverſes ſhall be taken in 
one Plea, Abid. 
Where there are Three Traverſes to one 
Replication, '  tbid. 


Where two Traverſes to one Plea, p-123 


W. Where 
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Where a Traverſe may be upon a Traverſs, 


P-12 
Where the Defendant may Traverſe whhout 


making Title, ibid, 
Of the Plea of Tout Terps priff,CUncore prift, 
or Semper parat, and Tender, ibid. 


Where Tender ſhall be made in Court,where 


noc, P.125 
m—_ priff, in what other Caſe to be plead- 
0 oI 26 

Of Eſtoppel, or Counterplea to Toxr F emps 
priſt, 5 p.128 
Of che Plea De {or Tort demeſn, or Injuria 
ſua propria; That upon many Juſtifica- 

- tions, the Plaintiff is ro Aniwer Specially 
to the Matter, and not to Traverte gene- 
rally, .De Injuris ſus propria , abſque tali 
Cauſa, | P.128 
As where th: Defendant Juſtifics in Treſpaſs, 
by the Commandment, Licenſe, or Deli- 
very of the Plaintiff, ibid. 
Or, where the Defendant Juſtifies in Falſe 
CNY by reaſon of a Robbery, 
and that the Common Fame went upon 
the Plaintiff, ibid. 
Or, where the Defendant Juſtifies by Mat- 
ter in Law, and to fee if Waſt were 
done; and to Enter a Tavern to drink, 


| x p.130 

Where the Defendant Juſtifies in Treſpaſs 
the ſeizing of the Plaintiff by bis Maſters 
Commandment, for that the Plaintiffs 
Anceſtor held of his Maſter by Knights 
Service, there the Commandment is ro be 
Traverſed by the Plaintiff, = 

An 


- » 
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And io it is in the Caſe of an Apprentice; 


P-130 
And ſo,where the Plaintiff pleaded a m_ 
P 1D1 
But, where the Defendant Juſtifies in Re- 
plevin by Reaſon of a Recovery in a 
Court-Baron; or, if the Defendant Juſtify 
by the Kings Patent ; there De Ijuria (ua 
proprig general by the Plaintiff, to ſuch 
Juſtification, no Plea ; becauſe Matter of 
Record, BEE ibid. 
The like, where the Defendant Juſtifies in 
Treſpaſs, to make Replevin by a Warant 
of the Sheriff ; or comes in Aid of the 
Servant, that hath a Warant to Arreft the 
' Plaintiff; or, where the Defendant in 
Replevin makes Cognizance, as Bailiff to 
A.; or, where the Defendant Juſtifies in 
Treſpaſs, for taking away of Tithes , ſe- 
| ver'd from the Nine parts, p.129,130 
In Treſpaſs, the Defendant Juſtify'd by rea- 
. ſon o& a Way ; and the Plamtiff Reply'd, 
"De Injuria ſua propria, Abſque hoc, That the 
Defendant, and his Anceſtors , had uſed 
to have ſuch a Way,&c.  —- . p.130 
That the Iflue of De Injuria ſua propria, 
abſque tali Cauſa, ſhall be ſufhcient, where 
the Defendant makes no Title to himſelf, 
bue as Servant; or comes in Ad of the 
Sheriff, or the like; and in all Caſes of 
the Afſaule of the Plaintiff; or, where the 
Sheriff makes a Warant to his Serwant 3 
or, for Suſpicion of Felony , or the like: 
And , where the Defendant Juſtifies by 
Cuftom of Faldage; or, in Treſpaſs for 
i Wreck ; 


»”# 


#8 A 


The TABLE. 


Freck;, and, in many other Caſes, where 
he Juſtifies by Matter in Fait, there the 
General Replication , De Injuria ſua pro- 
pria hath been admitted, p.130 
Of the Plea Que Eftate,Qui Eftate, or Quel E- 
ftatexhat is,Which,or The ſame Eftate,what? 
-JJT 

That the Plaintiff in his Declaration, - The 
tle, ſhall not Convey to himſelf by a Que 
Eſtate, | P-13T 
But, in a Replevin, after Avowry , he may; 
for then the Defendant is become (Plain- 
citf, or) Actor, ibid. 
So, where the Defendant by his Bar deth 
admit the Plaintiff Tenant to the Land, 
there the Plaintiff in his Replication, 
Conveying to himſelf Title by the ſame, 
may doit by a Que Eſtate, _ thid. 
So, the Avowant may in his Avowry Convey 
to the Plaintiff an Eſtate in the Tenancy 
by a Que Eſtate, becauſe he is a Stranger 
to his Title, | ibid. 
That a Term cannot be Conveyed in Plead- 
ing (be the Party A&or, or otherwiſe) by 

a Que Eftate; be the ſame a Term , er 
Eſtate for Life or in Tail, P-132 
Yet the Defendant in an' 4ſize did Convey 
from one by a Statute,by a ue Eſtate,ibid. 
And ſo of Tenant in Tail, eſpecially if the 
' Party be to Aver his Life, ibid. 
That the' Tenant may Rebut, by reaſon of 
a Waranty by a 2we Eſtate ; but not be 
Vouched, ibid. 
That a Que Eſtate is not to be alledged in 
any of the Mean Conveyances, butto the 
go Tenant 
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Tenant himſelf, without ſhewing how ; 
notwithſtanding the ſame hath been ſuf- 
fered, P:132 
That in Pleading a Que Eff ate, _— by 
whom fuch Eftate is Conveyed, muſt be 
ſhewed in Pleading to have a good E- 
ftate ; as, by Recovery , Feoftment, Re- 
teaſe, or the like ; and- not ſufficient to 
ſay, That A. was ſeifed , whoſe Eſtate the 
Defendant hath, ibid. 
Tenant in Dower, coming in by Law, may 
Convey by a Que E#ate, p.133 
So, he that comes to the Land by Diſſei/;n, 
So, hethat he recovers the ſame, ibid. 
That a thing that lieth in Grant , cannot be 
made Title to by a Que Eſtate , although 
by way of :Bar. | ibid. 
Fs of an Hundred , Rent, or Common: 
Except it be incident to ſome thing that 
may paſs without Deed; unleſs he ſhew a 
Deed to Maintain his Preſcription, ibid. 
One Eſtate not Traverſable, but inParticular 
Caſes, * ibid. 
Of a Double Plea, and what it is? p.134 
Where one Anſwer will make an end of all, 
as Ne dona pas, or the like, there no Dou- 
bleneſs ; or if the Defendant plead divers 
Matters, and rely upon one of them ; 
or do ſhew in his Pleading divers Matters 
of Inducement , or of Suſpicion ; or al. 
ledges two Preſentments in a Quare Impe- 
dit, the one in the Guardian or Particular 
Tenant, and the other in the Party him- 
{elf, there no Duplicity, ibid. 


But 


PA 
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But divers Matters may be alledged to ouſt 
the Conuſance, or prove a Maintenance; 

| | ; P-134 
Yet Appendancy and Preſcription, and a Leaſe 

and Releaſe, will make a Plea dowble , 
ibid 


| ibid. 
Where one binds himſelf in 10 1. in the In- 
denture to Perform divers Covenants, the 
Plaintiff can declare but upon the Breach 
of oneof them, if he demand the 101. 
but otherwiſe, if he brings an Aion up- 

+ on the Covenants, P.135 
Where one pleads, That he was ſeiſed, until 
by the other Difleiſed , againſt whom he 
did Recover ; not double, becauſe the one 
part of the Plea is a Conveyance to the. 
other, ibid. 
So, where one cannot come to the one Plea, 
without the other, there no Doubleneſs ; as 


Seiſmn, Feoffment,&c. tbid, 
Non dederunt Arbitriuam in ſcripts , held by 
ſometo be double, ibid. 
So, a Cllateral Waranty and Aſſets, — 
ibid. 

"Bur, Barganizaſſet and Conceſſit , not double, 
but $ords of one ſignification, © ibid. 


How. one ſhall have divers Pleas, when one 
of them ſhall go to the Whole, ibid. 
As, where an Afﬀize of the Ofhce of Clerk 
of the Crowu was brought by two Per- 
ſons, and the Defendane pleaded to one 
of the Plaintifls, That he was an Alien, and 
to the otherNul tiel Office;here,becaule the 
Laſt part went to the Whole, the Plea was 
holden to be double, _ 

| et 
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Yet the Defendant pleaded a Fine to the 
Whole, and did Conclude tothe Moiety, 
_ and fo forthe other Mojety, and good, ibid. 
So, the Defendant did Juſtify to the Third 
Part for one Cauſe, and to the other two 
Parts by another Cauſe; p-135 
So, the Defendant ini Treſpaſs of Trees may 
plead, as to the Cutting , Non Culp', and 
as to the Taking, he may plead 4 Gift f 
them, ibid. 
So, in Debt againſt an Executor, the Defen- 
dant pleaded an Acquittance 10 part, and 
| plene Adminiſtravit to the reſt, ibid: 
If a Perſon pleads divers Pleas; and ove of 
them goes to the whole Writ or Action, 
that only ſhall be received. . , ibid. 
Which of the Pleas ſhall be firſt Tried, ibid. 


| 137 
Where the Plea is z, withont ſhewing { Ll 
Deed or Record, ibid. 
Where the Eſtace is Executed , there needs 
not the Deed, for the moſt part to be 
ſhewed, P-140 


How the Youchee ſhall be forced to ſhew 4 4 


Deed, _ I41! 
How an Action may be upon Record} with- 
, out ſhewing, . . P-14.% 
Tho? one have not the Deed, yer if it ap- 

pear of Record in the ſame Court, plead- 

ed by another ac that time, he ſhall have 

advantage of it, P:-143 


CHAP: 
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CHAP. VI. p.145 


Of Pleading in General. 
VW re one one in Pleading ſhall ſhew, how 


he was ſeiſed, 


ibid. 
Where one may Convey to himſelf an Eſtate, 


without ſhewing, how he that gave it was 
' ſeiſed, ibid. 
In a Writ, or Count may be ſaid, Quod qui- 
dam J.S. dimiſit, without ſhewing, how he 
was {eifed ; but otherwiſe by way of Bar, 
__ or Title, 3bid. 
Where one ſhall ſay , He was ſeiſed in Do- 
minico ſuo,&c ibid. 
Where in Pleading ſhall be ſaid,;n 7ure Uxo- 
7s. p-146 
Where Lands are given to Two, andthe 
Heirs of one of them, the Pleading ſhall 


be, Quod fuer ſeiſa*; wiz. the one In Do- 


minico ſuo ut de feodo; and the other, Is 
.  Domimico ſuo ut de libero Tenemento, ibid. 
JE the Plea, I» Fure Corone, ibid. 
If the Plea, In Fure Domus, P-147 
Whether i it be ſufficient to alledge a Seilin 
in any, without ſhewing of what Eſtate,ib. 
How he that hath but an Eſtate for Life, 
or an Eſtate Tail, or an Uſe, ſhall plead 
the ſame without ſhewing the beginning 
thereof, p.148 
Where, in Pleading, for Certainty to c_—y 
Intent, it muſt be ſhewed, that the Eſtare 
did Continue at the time, p-149 


Which. 
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The TABLE. 
Which of the Parties ſhall ſet forth, the Place 


whert,c. in Pleading, P.150 
Bona Notabilia in divers Dioceſes, how to be 
| pleaded, | P.IF2 


Where the County ſhall be taken by Intend- 


ment, _ | ibid. - 
| Where the Day, or Years ſhall be certainly 


alledged in Pleading, P-153 
Ads Spiritual; how to | pleaded, p-I55 
Of Pleading Matters of Record, as Utlary, 
Recovery in Debt, Recognizance, Retorn 
of a Writ,&c. P-155,156 
How the words [Inter alia] are to be uſed 
in Pleading, P-157 
Aas of Parliament, how to be Pleaded, ibid. 


Per Nomen, how pleaded, p.160. 


Of the wordl Continetur in Pleading, p.162 
Of Pleading by or without the word Pre- 


.165 
Where an Expreſs Seiſin, or Poſſeſſion, muſt be 
alledged, | | ibid 
Of the words Virtute cujus, Per quod, Quorum 
 pretextugehc. © ibid: 
A Deed, how to be pleaded, p.166 
Of che Pleas Non eft fattum, Or Riens pells, 
ibid. 


Where an iÞ Plea is made geod by Reference 


to another, P.167 
Ot 


_ ibid. 
Of the word, Ur, in Pleading, P-163 
Where a General Plea ſhall be pleaded for 
avoiding Miſchief, 1bid. 
Of Pleading an Entry,c. P. 164. 
. Of the Plea Negative Pregnant, big © | 
That che word Lice is an Expreſs Afﬀirne $1 
tive, , p.16 . 


' The 7 ABLE. 
Of Pleading Prout fer Indetturan, or. Scriptum 


of liquet & apparer, _-. _ --- P-168; 
the words, Que ſunt omnia & ff Ingula, &c. 
_ . in Pleading, |. _ * thid. 
Of, the words, Que a tadew Dimiſſio , in 

Pleading;j - ibid, , 
Of che words , Quod 3 idew Vaftum , in 
Pleading, - ;. . tbid. 
Of the words, Er non alia neque divnſe , in 

Pleading, - P69. * 
of Pleading out of Tims; or Mil pleading, 
id; 


. Where an ill Plea may be made Lood by Ad- 


' Mittance, | ibid. 
w here the Defendarit may waive his Plead- 
ing, and betake himſelf to the General 
I, | P. I 71 I 


Cc HA P. VII. & P.174 _ 
of Repleagers,' or Jeefails 


\Auſe of Rej leader S, ibid. 
| Feofail, what ? ibid. 
Art whac Plea the Parties ſhall begin to Re- 
plead, . | ibid. 
In what Lenny | ibid. 
* Atwhat Th 156 


| P- 
Statutes ai 2 Feifaile, , or Mif pleadings, 
VIZ. 32,H. 8. Cap. 30: 18 Eliz. Cap. 14. 
$1 Fac. 1. cap. 13. and 16 & 17 Car. 2. 


- Cap.2, tbid. 
Obſervations upon the two firſt Statutes, 
P-177 


A az Caſes 


The TABLE. 


Caſes upon the faid two Statutes, p.198 
Of Matters Remediable by 'the Statures of 
Feof/ ails, Pp: 1 80 
Ot Matters not Remedied by the Statute 
of Feofails, p189 
Of the Statutes of 2 1 Facobi and 16 & t7 
Car. 2. concerning Feofails, p. 1935194 
Obſervations upon the two laſt Statutes, 


r97 
'What Defe as 3 in Pleading, or c otherwi Are 


aided by che ſaid Statutes; tbid. 


< T4? Vill. P.207 
Of Intendment. = 
Hat Conſtru@ion the Law FO ene 


of the Igtention of. the. Parties, as to 
. Contracts, and other Marters, | ibid. 


CHA P. IX. P-212 
of Bil of Exception, | 


Ill of Exception, what it is? ibid, 
Need not, de Rigore Furis, be allowed 

- in Arreſt of, Tudgment, ry ibid. 
Muſt be: Sealed before , and not after Judg- | 
ment, GET 


CHAP. , 


The TAB E EB. 
CHAP. A. | Þ214 
Of Perdift. 


V rat what? d ibid, 
Muſt be ſufficient 3 in Matter and Form, 

P-21 
Damages, where to be found entire , win 
'* ſeveral, -* "ibid. 
Where a Verdi ſhall make ill Pleadifg 
good, * P.216 
Where: the Verdi is contrary: to. other 
Matter of Record, P.217 
.Of Special Verdiats, + i + 218 
Of what things the Jury. may take Cogni- 
Zanee, P-220 
How the Jury may-find 'A Matterof Rawed, 
P-12TI 

Spirjtua} Matters , how robe found by the 
.. Jury, 223 - 
' Where the Jury find a Specil Matter, and 
Conclude contraty, P.223 
' Verdict varying from the Iſſue, where good, 
where ill, ibid. 
Where the Jury find mare than is in the 
_ live, P.226 
- Where, tho” the Verdict: be found for the 
Plaintiff, yet he ſhall beBarred, p.227 
Where the Jury gives divers Verdids, P.228 
Verdict muſt be: by Twelve, in by Wric 
of Inquiry, ibid, 

: Verdict de bene Eſſe, - ibid. 


Aa? Where 


The TABL BE. 
Where the Verdi& ſhall be void in part, or a 


Teofail, ibid. 
: Miſdemeanor of - the Jury ,- where it ſhall 
make a VER ill | P-229 


CHAP.XL.. pag: 
Of Judgmente. Mo & 


4 o the Forms of Judgments, | ibid, 
What Day Judgment hall be given, 

a . 
Where, or-in what Court Judgment ſhall be 
given, ibid. 
Cauſes to ſtay Jadgmene;: & ibid. 
- Where Judgment ſhall be final, Pp. 233 


Where the Plaintiff may have Jadgment 
.'- for part, and'Relinquiſh the reſt, ibid. 
Ot two Judgments in one Action, p.236 
: Where 'Judgntent- ſhall -be- with Ceſſes Exe- 
cutio, | | ibid, 


CHA P. XI. p-238 
Of Executions. 


Xecution, what ? ; ibid. 

E Of the Method of obtaining Executi- 

ons, '__ p:239 

Execution for Debt fourfold, ibid. 

Againſt wl;om Execution by Capt will yy 
1b 


In 


The TABLE. 


In what Caſes Execution may be had by Ce- 
paar, P-240 
Of Executions by Capias pro Fine, P-241 
Of Executions by Capias Utlagatum, p.243 
Where Execution ſhall behad by Capias, Fiers 


facias,or Elepit, P-245 
Upon Efcape,the Sheriff chargable in Action 
of Debt, or upon the Caſe, P-24.8 

. Of Freſh Purſuit, ibid. 
Old Sheriffs muſt give Notice to the New of 
thoſe in Execution, ibid. 


Where two bound joyntly and ſeverally, and 
in Execution, . and one Eſcapes, and he 

_ brings Audita Querels, and held nat to lie, 
.24.9 

Whether the Defendant dying in Rzocinion, 
be a Diſcharge for ever,as an Eſcape is, ib. 
Elegit, its force, P-25L 
Of what an Elegit may- be ſued, ibid. 
Of Execution againſt Bail or Mainpriſe,'252 
Mainpernors, what? ibid. 
Bail, what ? ; P-253 
Of the Writ of Scire facias , what ir is? and 
where Execution may be had by Scire fac), 
or withour, | p-258 
What Plea or Matter will ſtay Execution, 264. 
What other Pleas one ſhall have in Bar of 
Execution, | p.-265 
Of the Writ YVendition: exponas, where it is tO 
be awarded, and the power of the ſame, 


: 269 z27O 
Of Execution againſt a Clerk, upon the Re- 
corn of Clericus eſt Beneficiatus, Pp.271 


Where the Defendant -may beCommitted in 
Execution by the Court — 
ry O 
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The TABLE. 
Of Executions in the Cinque- Ports , Counties 


Palatine, or other Franchiſes, tb.272 
Of the Sheriffs Breaking open a Door ,. or 
Cheſt,to do Execution, 10.27 3,274. 
How one in Execution ſhall be delivered 
without Payment, | -  P-274. 
That the Party in Execution may be dit. 


charged by Error and Mainpriſe, ' * ibid. 
Where an Eſcape ſhall be a' Diſcharge of the 
Execution for ever,and where not,275,276 
Death of the Defendant in Execution, no 
diſcharge of the Debt, P2777 
Diſcharge by Priviledge of Parliament, 279 
Of going at large by Befton, Keeper, or oy 
280 


aſs | Þ- 
Where the At of the Court, the Law,or the 
Plaintiff, doth diſcharge the Party of the 


Execution, . P.-281 
Where the Sheriff ſhall be Fined for Diſo- 
beying a Superſedear; * -P.282 


CHAP. Xl. pas; 
Of Error and Falſe Fudgment.. 


Rror, what ? ibid. 
Writ of | Error, what ? | p.284 

Ot a Writ of Error, where it lies, and the 
Statutes that concern the ſame, p.285 
How one ſhall proceed to reform” Erroneous 
_ Proceedings againſt him, P-286 
Whether the Heir, or Executor, or Succeſſor 
ſhall have theſe Writs of Error and Fa!/e 
Fudgments - | p.294 
What 
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The T ABL EF. 
What Heir ſhall havetheſe Writs, _ p.296 


Of Eſtoppels ith Afligning Error, tbid. 
What ſhall not be Afigned for Error, p.297 
Diminutiow, what? | k... 

f Error in Parliament, Þ-299 


Of Amendmentsof Erroneous Proceedings, 
' Of Ercor in Fines and Common — 
p.30 


:--Y AA P. XIV, p-309 
F WTO. and Informations. 


bare the Heir fball' not have an 

' Appeal of Murder, , ' p-310 
How Appeals ſhall be — by Inflatss IS 
Of Peading to oF 6, P-312 
Of Tkarenrsan the Pleadings thereupon , 
and what will maintain or quaſh the fame, 
| P.317 
Indiment, what *  tbi& 
What ſhatl quaſh an fndietmen 5 what no? 
P-320 
Of Indiqments of Nuſioncer, P-325 
Of the words Vi & arm in an Indiament, 
| 327 
Of che words Conre pacens in att Indidment, 
ibid, 


Inditments quaſhed' for Incertainty, p.328 
Rule to diſtinguiſh where art Indiatmenc , 
and where an Acion of the Caſe doth 


lye, ibid. 
Information, what ? _ 329 
Of the Duty of an Informer, 1bi 


Infor- 


Information muſt be laid in the proper Coun* 
5 where the Fa& was done, p.330) 
If che Informer diss, . or will not Profegute; 
the Attorney-General may proceed for 
_ the Kings Moiety, _ | ib 

If the Attorney-General will not Profecute 
or Reply,the Informer may for his part,ib. 
Where an Aion or Information is tam pro 
Rege quam parte,if the Judgment be Entred 

. only for the Party, *tis Erroneous. ibid. 
So, where the party ſues Execution of all to 
himſelf, Execution ſhall be ſtaid, &c. 331 

If an Information be Exhibited for ſeveral 
Things, ſome before the date of the Infor- 
mation,and fome after; yet all welljf done 

' before the Filing of the Information, ib. 
Where a Statute appoints the Information to 
be brought within a Year; yer ſufficient. 
to be brought within's years after, ibid. 
If the Demand be forleſs than due, it ſhall be 
_ = goodenough for the King,&c: bid: 
In Informations for Detaining the Kings Goods, 
it {ufficeth to ſay, That hey were tn the Kings 
poſſeſſion, veithout ſaying how,8cc. ibid. 
Auter Information pendant, in auter Court, pur 
meſme 'Offence, a good Bar,&c. ibid. 

| Judgment ſtaid after Verdi againſt one, for + 
being Perturbator Pacis & Communis Oppreſſor, 
and for that he took unreaſonable Diſtreſs, 
of diversof his Tenants, and why, p.332 
Information againſt one for uſing the Trade 
of a Draper, Ruled ill, and why? ibid. 
That the Defendant, diver/is diebus & wicibus, 
between ſuch and ſuch days did ſuch offen- 
ces, good ; tho' in a Criminal Caſe , ibid. 
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